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CASE HISTORY

Mr. Pendleton timely appealed a March 12, 2003 determination that denied him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Pendleton worked for this employer answering the telephone and as a medical biller. He began the work in March 2001 and last working on February 27, 2003. His immediate supervisor was Amber. The officer supervisor was Randy. 

About a month before the end of Mr. Pendleton’s employment he was in the bathroom on the premises (a one person bathroom with toilet and sink) when suddenly the door opened and Randy peered in. Mr. Pendleton told him to close the door. Instead, Randy put his foot in the door and called for Amber to come “check this out,” saying “I’ve got worms on my fishhook bigger than you.” 

Mr. Pendleton had never had any problems at work before. He had not had any disciplinary action, and he was totally surprised at the remark. Later that same day, Mr. Pendleton overheard Randy saying to one of Mr. Pendleton’s coworkers that “Cory is no man.” Naturally, Mr. Pendleton was offended. He did not take the matter as a joke and never received an apology. When asked why he waited a month to quit he mentioned that he had an 18-month-old son and could not afford to quit.

On the day Mr. Pendleton quit he had a new baby sitter for his infant. He had left his telephone numbers with her, but was unable to contact her that morning. By 11:45 a.m. Mr. Pendleton went on his lunch break and out looking for his son and  babysitter. At about 12:35 he called Amber to inform her he would be late because he was looking for his new babysitter. Amber put Randy on the telephone and Randy told Mr. Pendleton merely to quit worrying about his son and to get back to work. 

About 1 p.m., Mr. Pendleton again called the office. He spoke to Theresa, a coworker, as neither Amber nor Randy were available. He advised her he would not be back to work until he had found his son. At about the same time the babysitter called. When    Mr. Pendleton called the office again he spoke to Amber and because of her tone of voice, which indicated that none of them cared at all about his situation, he quit.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION

"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

In Craig, Comm'r Decision No. 86HUI067, June 11, 1986, the Commissioner of Labor stated, in part:


Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In Morgan Wingate, Comm'r Review No. 84HUI295, January 1, 1985; In Hudson, Comm'r Review No. 84HUI343, March 8, 1985. However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving.

Without question the comments by the office supervisor were harassing and gave Mr. Pendleton good cause to quit work. The employer did not participate in the hearing to explain the events or give a different version. However, Mr. Pendleton did acknowledge waiting nearly a month before quitting his work over this and another incident. 

It does not appear Mr. Pendleton had abused time off. He forthrightly testified to having good working relations with other staff until the bathroom incident. 

His childcare concerns may have been a little extreme. However, they were not so unusual as to be completely undeserving. In the final incident Mr. Pendleton was unhappy about the uncaring treatment by the employer and quit.  
Under the overall circumstances of this case, this Appeals Tribunal finds good cause for quitting work. A disqualification period will not be imposed.

DECISION
The March 12, 2003 determination is REVERSED. Benefits are allowed Mr. Pendleton for the weeks ending March 1, 2003 through April 5, 2003. Mr. Pendleton’s maximum benefits payable is not reduced by three times his weekly benefit amount. Further,     Mr. Pendleton  may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 22, 2003.








Michael Swanson







Hearing Officer

