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STATEMENT OF THE CASE

On April 24, 2003, Mr. Van Ostrand filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Van Ostrand began working for Alaska Interstate Construction on this particular job on January 29, 2003. He had worked for this employer on many different occasions in the past. He last worked on March 2, 2003. At that time, he normally worked as a driver 84 hours per week at a salary of $25.03 per hour.

The job that Mr. Van Ostrand was working on was scheduled to end on March 4, 2003. On February 27, 2003, Mr. Van Ostrand had a meeting with his foreman, Mr. Willis, where he requested to be laid off early on March 2, 2003.  He did not inform Mr. Willis as to why he wanted to leave early.

Mr. Van Ostrand wanted to leave early to avoid being a witness to the fighting he found to be a common occurrence among his co-workers the last day at work on the job, on the bus, and on the airplane returning home from the slope.  He also did not want to further expose himself to the flu that was plaguing many of his co-workers.

When Mr. Van Ostrand was given his termination slip on the bus, he noticed the reason for termination was “quit” and not “laid off.”  He did not question this at the time because he did not get a chance and he assumed it was a mistake.

The employer had to hire a replacement for Mr. Van Ostrand to complete his part of the project, which ended March 4, 2003.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

If Mr. Van Ostrand’s employer had requested volunteers for an early lay off, or had actually laid him off, Mr. Van Ostrand’s employer would have taken the action which resulted in the separation and Mr. Van Ostrand would have been discharged by his employer due to lack of work.

Because Mr. Van Ostrand requested a lay off before he was actually laid off or his employer asked for volunteers, Mr. Van Ostrand is considered to have taken the action which resulted in his separation and thus to have voluntarily quit his job.

Mr. Van Ostrand quit his job when he did to avoid being a witness to possible fighting among his co-workers on their way home from the slope.  Although being a witness to fighting could be unpleasant, Mr. Van Ostrand has not shown that it affected him physically or that quitting when he did was the only way to avoid flying home with them. Mr. Van Ostrand also quit when he did because some of his fellow workers had the flu and he did not want to catch it. Mr. Van Ostrand has not shown how leaving early would limit his chances of catching the flu to which he had already been exposed.

It is the conclusion of the Appeal Tribunal that Mr. Van Ostrand voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on April 17, 2003 is AFFIRMED. Mr. Van Ostrand is denied benefits for the weeks ending March 8, 2003 through April 12, 2003. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on May 14, 2003.
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