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CASE HISTORY

Ms. Mulifai timely appealed a determination issued on April 25, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Mulifai last worked for First Health Services Corporation during the period September 26, 2002 through April 7, 2003. She earned $11.17 per hour for full-time work as a data entry clerk. Ms. Mulifai was discharged effective April 7 for excessive absences.

On December 9, 2002, January 22, 2003, and February 24, 2003, 

Ms. Mulifai was warned that her absences and late arrivals were a problem. She was told that she could lose her job if the problem continued. Ms. Mulifai was aware her job was in jeopardy.

On March 30, Ms. Mulifai and her family (husband and two children) were kicked out of a family member’s home. She needed to find a place to live. For several days, the family slept in their car. They then moved from relative to relative until May 7 when they moved into their own apartment.

Ms. Mulifai contacted her supervisor, Sally, to advise of the situation on March 31. Ms. Mulifai wanted to quickly find a place to live so she indicated she would not be into work. Sally tried to help as much as she could by referring Ms. Mulifai to agencies that might help. 

Ms. Mulifai’s husband is about 80 percent disabled due to a heart attack several years ago. His disability limits his movements. Because he is unable to get around at times, Ms. Mulifai searched for a place to live. She also did not want to leave her five-year old in the car if she (Ms. Mulifai) had gone to work.

Once the family moved in with relatives, Ms. Mulifai’s young daughter stayed at home with her father. Ms. Mulifai had no explanation why she did not return to work, at least in the mornings, for the remainder of the week beginning March 30, after the family had a temporary place to stay.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.…

The Tribunal agrees that for the first several days of the week beginning March 31, Ms. Mulifai had good cause to miss work. However, once the family moved in with relatives she could have gone to work for at least several hours a day or even longer, looking for a place to live in the evenings.

Given the fact that Ms. Mulifai was on notice because of her absences, her decision not to work the entire week of March 31 was a willful and wanton disregard of her employer’s interests. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on April 25, 2003 is AFFIRMED. Benefits are denied for the weeks ending April 12, 2003 through May 17, 2003. Ms. Mulifai’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 21, 2003.
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