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CASE HISTORY

The claimant timely appealed an April 23, 2003 unemployment insurance call center determination that denies benefits under AS 23.20.378. The determination denies benefits beginning April 6, 2003 and continuing until the claimant established she was able to work.

Exhibit 13 contains a copy of a May 6, 2003 call center redetermination of the determination under appeal. The redetermination denies benefits from April 6, 2003 through May 3, 2003. The redetermination holds the claimant was not able to work during those weeks.

If an appeal from a determination is pending on the date a redetermination is issued, the appeal unless withdrawn shall be treated as an appeal from the redetermination. AS 23.20.415(c).


The claimant’s appeal automatically applies to the May 6, 2003 redetermination.

FINDINGS OF FACT

From 1992 to April 2003, the claimant worked as a public school bus driver. She quit her job during her April 10, 2003 shift because she feared her dizzy spells endangered children.

The claimant drove a school bus from Chiniak about halfway to Kodiak where another bus took children the rest of the way to and from school in Kodiak. The claimant’s one-way drive was about 22 miles.

Exhibit 4, Page 2, contains a medical statement the claimant’s treating physician assistant. The statement is dated April 16, 2003. The statement characterizes the claimant as having “severe multiple sclerosis,” needing vocational rehabilitation, and being unable to work since “4-11-03.”

On May 5, 2003, the claimant’s physician assistant issued an updated medical opinion. He wrote that the claimant could begin employment except for that involving commercial driving or climbing ladders.

The claimant contends she has been able to work nondriving jobs since quitting the bus driver work. Her testimony establishes her major employers are located in Kodiak, 44 miles one-way from her home, or on a Coast Guard base, 37 miles one-way from her home. The claimant contends she would get to a job by driving her personal vehicle to and from work. The claimant notes the State of Alaska never revoked her driver’s license. The call center did not furnish labor market information to the hearing record.

PROVISIONS OF LAW

AS 23.20.378 entitled “ABLE TO WORK AND AVAILABLE FOR SUITABLE WORK” provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if


(1)
the insured worker is not available for work because the insured worker

 


(A)
is ill or disabled . . . 



(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

(b) A waiver of disqualification for an illness or disability under (a)(1) of this section may not exceed six consecutive weeks.

8 AAC 85.350 entitled “ABLE TO WORK AND AVAILABLE FOR SUITABLE WORK: GENERAL PROVISIONS” provides:

(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience. A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.

(b) A claimant is considered available for suitable work for a week if the claimant

(1) registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work is directed

under 8 AAC 85.352 and 8 AAC 85.355 . . . 

(5) is willing to accept and perform suitable work

which the claimant does not have good cause to refuse;

(6) is able, for the majority of working days in the

week, to respond promptly to an offer of suitable work; and

(7) is available for a substantial amount of full-time

employment.
8 AAC 85.354 entitled “ABLE AND AVAILABLE FOR SUITABLE WORK: EXEMPTION STANDARDS” provides:

(a) A claimant seeking an exemption granted to an ill or disabled claimant under AS 23.20.378 will, in the discretion of the division, be required to submit to the division a medical report verifying the illness or disability. A report may be required for an illness or disability of any duration, or periodically during an extended illness or disability. The report must be completed and signed by a physician; however, if no physician is available, the statement may be completed and signed by a nurse or other medical official. The report must specify at least the nature of the illness or disability, the date it was incurred, and its expected duration.

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

“Since fact-finding is not the primary role of the hearing officer, but rather the initial claims adjudicator, we will remand the matter to the record-holding office for the fact-finding and subsequent redetermination.” In Earl, Comm’r Dec. 03 0290, May 16, 2003.


In Shidner, Comm’r Dec. 00 1812, January 2, 2001, the Commissioner held:

In Arndt v. State, DOL, 583 P2d 799, Alaska, September 22, 1978, the Alaska Supreme Court adopted a two-fold test for determining a claimant's availability for work. The court held:

The test requires "(1) that an individual claimant be willing to accept suitable work which he has no good cause for refusing, and (2) that the claimant thereby make himself available to a substantial field of employment".
This decision has been codified in 8 AAC 85.350. The burden is on the claimant to establish the first part of the test. The burden is on the Division to establish there is not a substantial field of employment remaining if it intends to deny benefits.

The claimant contends she can perform work not involving driving.

The question becomes whether the claimant’s availability extends to a substantial field of employment in her labor market.

The Tribunal cannot weigh the claimant’s attachment to her labor market since the call center did not forward labor market information to the hearing record per the Supreme Court’s Arndt decision. The issue will be remanded to the call center for additional investigation and redetermination.

DECISION
The May 6, 2003 ability to work redetermination is REMANDED to the claim holding call center for investigation and redetermination consistent with the Conclusion section above.

Pending issuance of the redetermination, the claimant remains disqualified under AS 23.20.378 beginning with the week ending April 12, 2003 through May 3, 2003. The claimant will have new appeal rights from any redetermination issued by the call center.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 27, 2003.








Stan Jenkins







Hearing Officer

