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CASE HISTORY

Mr. Welton timely appealed a determination issued on April 24, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Welton last worked for Geophysical Institute during the period June 13, 1994 through April 1, 2003. He earned $16.62 for full-time work as a Crafts & Trades I. Mr. Welton was discharged effective April 1 for alleged insubordination.

On December 12, 2002, Mr. Welton was counseled on how to handle a volatile situation while at work. He had been physically pushed several weeks earlier by a supervisor (Ed). Management determined that Mr. Welton did not handle the situation well but did not discipline him at that time.

In February 2003, Mr. Welton and Ed once again got into a confrontation wherein Ed threw down a radio and insinuated that 

Mr. Welton broke the radio. Mr. Welton did not break the radio; another worker, Ray, had ripped off the front. During the confrontation with Ed, Ed muttered to himself. Mr. Welton asked what he said. Ed indicated it was “None of your damn business.” Ed used several other cuss words to include mother f----r.

Ed left the room and went to see Greg Walker, range manager. 

Mr. Welton followed to find Mr. Walker laughing with Ed. Mr. Welton demanded to speak to Mr. Walker. Mr. Walker refused to speak to him. Ed then slammed Mr. Welton up against the wall. Mr. Walker grabbed Mr. Welton and “flung” him down the hall. Ed was grinning. Mr. Welton went to the breakroom.

Mr. Walker joined Mr. Welton in the breakroom where they spoke for about an hour. Mr. Walker did not want to have Mr. Welton and Ed meet to work out their differences. Mr. Welton insisted--indicating that he did not have to put up with Ed’s attitude. Mr. Walker finally agreed.

On March 11, Mr. Welton met with Mr. Walker and Ms. MacMillan (human resources manager). They refused to allow Ed to be included in the meeting. Mr. Welton was upset, indicating that nothing would be resolved. According to Ms. MacMillan, Mr. Welton refused to take responsibility for his own actions, accusing Ed and Mr. Walker of being the problem.

On March 26, the employer issued a disciplinary memo to Mr. Welton, which he refused to accept. The memo outlined that he was to seek out management and not to confront coworkers or cause problems at work.

Later that same day, Mr. Welton approached Ray to ask if he (Ray) had told Mr. Walker that he (Mr. Welton) had made Ray “write the date several times.” Ray said “No.” Mr. Welton responded that, “Greg has an incredible inability to tell it like it is.” Ray then went to Mr. Walker and asked about the allegation. As Mr. Welton entered the room, he heard Mr. Walker respond that he had heard the allegation from someone else. Mr. Welton indicated that it caused problems when someone relied on second-hand information.

Mr. Walker told Mr. Welton that talking about the problem at that time was inappropriate. Mr. Walker was playing pool. Mr. Welton said okay and stated that the incident was a “perfect example of how things get misconstrued.” Mr. Welton left the area.

The employer decided to discharge Mr. Welton shortly thereafter. Management did not believe Mr. Welton would be able to take responsibility for his own actions and stop causing, in their opinion, problems within the work place. Ms. MacMillan participated in the meetings with Mr. Welton and Mr. Walker and agreed with the termination.

Management did not believe a meeting with the parties would have accomplished anything at that point in time. Management wanted both men to obtain training in how to deal with difficult situations before they put the two men together in a meeting setting. Ed also became agitated when management spoke to him about the situation. The employer did not provide any witnesses to the incidents. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to present witnesses to the incidents establishes Mr. Welton’s testimony to be more credible. Therefore, his testimony is given greater weight.

The parties do not dispute that Ed had physically pushed 

Mr. Welton on several occasions. Given that fact, Mr. Welton would have cause to be concerned about the working environment, especially after the second pushing incident in February. 

Mr. Welton may have been unreceptive to management’s position in the March meetings, however, there was no evidence that management had taken steps to resolve the problem to Mr. Welton’s satisfaction.

The Tribunal does not condone argumentative behavior from employees. However, Mr. Welton was pushed, both physically and mentally, beyond the normal give and take between employees. Given the level of hostility displayed by his coworker, Mr. Welton’s reaction to management was a good faith error in judgment. Misconduct has not been shown in this matter.

DECISION
The determination issued on April 24, 2003 is REVERSED. Benefits are allowed for the weeks ending April 12, 2003 through May 17, 2003, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 12, 2003.
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