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CASE HISTORY

Mr. Olson timely appealed a determination issued on April 17, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Olson last worked for Arctec Alaska during the period February 2000 through April 2, 2003. He earned approximately $32.00 per hour for full-time work as a facility specialist. Mr. Olson was discharged effective April 4 for leaving his shift without permission.

On April 2, Mr. Olson had jury duty that lasted until 1:30 p.m. When he arrived at work (4:00 p.m.), he told the lead, Mr. McNeil, that he wanted to leave early. Mr. McNeil advised he could not approve that request, and suggested Mr. Olson call human resources (Ms. Franklin) to get that approval. Mr. Olson called her but was only able to leave a message that he would be leaving his shift early. He left at 6:30 p.m. 

Mr. Olson did not call the facility lead or manager about leaving early. He assumed he had the ability to leave because he had “worked” several hours as a juror, and the shift had two specialists (including himself) on duty. Mr. Olson wanted to be alert for jury duty the following day.

Mr. Olson was not selected as a juror on April 2. He recalls the judge indicating the remaining members of the group would need to call that night to check to see if they would be needed the next day. The judge also indicated that there were more cases that required jury selection. Mr. Olson did not think to call the court system to see if he was to report the next day. His group was not called to return on April 3.

There was no evidence of any recent prior disciplinary problems with Mr. Olson. He had worked at the same location since 1986, but under different contractors.

Arctec is a defense contractor for the U.S. Air Force. They are tasked with providing operations and maintenance support for the Regional Air Operations Center that supports “NORAD.” Without the support and proper maintenance of the power generation, alarm systems, and air handling controls, the ability to effectively monitor Alaskan skies would cease.

The employer was upset that Mr. Olson failed to timely notify management of his pending jury duty; that he failed to pick up a letter for the Court system requesting he be excused due to work constraints; and that he failed to obtain permission to leave his duty station. Two of three scheduled maintenance tasks were not completed as a result of Mr. Olson leaving early. The employer notes that America was at war with Iraq during this period of time.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
There is no evidence of on-going disciplinary problems with 

Mr. Olson. Therefore, what must be decided is whether the single incident that led to his discharge amounted to misconduct connected with the work.

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. In Cantrell, Comm. Dec. No. 9225160, June 30, 1992, the Commissioner held that a single instance of insubordination may constitute misconduct if it is serious enough.

In Crump, Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. In re Cantrell, Comm. Decision No. 9225160, June 30, 1992.  However, as we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take, or rose to the level of insubordination. 

Mr. Olson knew he could not leave his work site without permission. His reason for leaving (to allow him to get rest before jury duty the next day) is without basis. Mr. Olson was told that he needed to call in for jury duty. He did not do so before he left work.

The Tribunal concludes that Mr. Olson’s actions were willful and wanton against the employer’s interest. This was especially true with heightened national security during the time of the Iraq war.

Accordingly, Mr. Olson’s discharge amounted to misconduct connected with the work.

DECISION
The determination issued on April 17, 2003 is AFFIRMED. Benefits are denied for the weeks ending April 12, 2003 through May 17, 2003. Mr. Olson’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 29, 2003.
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Hearing Officer

