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CASE HISTORY

Workers, Inc. timely appealed an April 18, 2003 determination that allowed Mr. Bielling unemployment benefits, imposing no disqualification under AS 23.20.379. The issue is whether Mr. Bielling was discharged for misconduct connected with his work or voluntarily left suitable work without good cause.

FINDINGS OF FACT

Mr. Bielling began working for TAS Specialized Transportation (“TAS”) (now Workers, Inc.) in September 2002 as a lowboy driver. He last worked on March 10, 2003. He was paid $1,000.00 per week.

Mr. Bielling wrote a letter of resignation to Jack Thies, the owner of the company, on March 6. Exhibit 6, page 2. His resignation was to be effective when he delivered the load he was then carrying to Black River Falls, Wisconsin. He received a faxed response from Mr. Thies on March 10. Exhibit 6, page 3.

Mr. Bielling then requested a meeting with Mr. Thies to air his concerns about statements made by the dispatcher and about the hiring of pilot car drivers. Mr. Thies told him that he would get back to him. When, by 5:00 p.m., Mr. Bielling had not heard from Mr. Thies, he turned in his fuel card and company documents and left.

In his letter of resignation, Mr. Bielling wrote, “I really wish we could find a way to remedy this situation . . ..” Exhibit 5, page 1 is a fax cover sheet. On the cover sheet, Mr. Bielling has written, “Also, the last day I was at TAS Specialized, Inc. I had informed them that I would go ahead and work until we got this resolved if they would dispatch me out that day. I waited all day long but they refused to send me anywhere.”

Exhibit 9 is a report of a telephone conversation between a representative of the UI Call Center and Mr. Hardesty, Sr. In that conversation, the representative asked, “Mr. Bielling stated that he had offered to stay and work until the problems were resolved but was not dispatched. Did he offer to continue to work?” Mr. Hardesty responded, in part, “I tried calling him back but he never answered his cell phone. He did show up the next morning and said he would take a load but as far as I was concerned he had quit his job.”

STATUTORY PROVISIONSPRIVATE 

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's last work

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.
CONCLUSION

The UI Call Center held that Mr. Bielling had been discharged from his employment. However, Mr. Bielling submitted a letter of resignation, and Mr. Hardesty considers that Mr. Bielling had quit. It becomes necessary, then, for the Tribunal to first determine whether Mr. Bielling quit or was discharged.

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Mr. Bielling had submitted a letter of resignation. However, he was willing to continue working. In effect, he was withdrawing—if only temporarily—his notice. There are two policies on the issue of who is the moving party when an employee attempts to withdraw a resignation.

“Section VL 135.6-1 [of the Department’s Benefit Policy Manual] deals with cases where a worker’s resignation is withdrawn. According to that policy, with which we concur, if the worker has merely expressed an intention to resign and does not set a resignation date, the employer’s insistence that he resign is considered a discharge. The employer is considered the moving party.” Tracy, Comm’r Dec. No. 9121535, October 31, 1991

If a worker establishes a resignation date, but later withdraws the resignation, the separation remains a voluntary quit. The worker's resignation terminates the employment relationship on the effective date of the resignation. The retraction of the resignation is a new offer of services that the employer has the right to accept or reject. Benefit Policy Manual, §VL 135.6. 
The question here is whether Mr. Bielling established a resignation date. The Tribunal holds that he did. Mr. Bielling, in his letter of resignation, told the employer that his resignation would be effective as soon as he delivered the load. Both Mr. Bielling and TAS would undoubtedly know that time. Thus, while not a definite calendar date, it is sufficiently exact to establish a definite date on which Mr. Bielling would cease working for the company.

Mr. Bielling was willing to continue working for the company. Both his letter of resignation and his fax cover sheet testify to his willingness. Because he had established a definite date of resignation, his offer to continue working became a “new offer of services that the employer [had] the right to accept or reject.” The Tribunal holds that Mr. Bielling voluntarily quit his employment.

Having quit his employment, Mr. Bielling has the burden of establishing that he had good cause to quit. The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

The Tribunal must next determine the actual reason why Mr. Bielling quit. In his letter of resignation, he writes that it is because of the dispatcher and because he was not being allowed to hire his own pilot car. However, he was willing to continue working despite those problems. He did not quit until Mr. Thies did not get back to him by 5:00 p.m. and the company had not dispatched him. Because Mr. Bielling was willing to continue working for TAS until those occurrences, the Tribunal concludes that he quit his job because Mr. Thies had not contacted him and because the company had not dispatched him.

Neither of the above reasons gave Mr. Bielling good cause to quit. He was understandably disgruntled that Mr. Thies had not contacted him, but the reasonable and prudent person genuinely desirous of retaining employment would, at the least, have waited until the following day and then contact Mr. Thies himself.

It is the conclusion of the Appeal Tribunal that Mr. Bielling voluntarily left suitable work without good cause.

DECISION

The April 18, 2003 determination is REVERSED. Mr. Bielling is denied benefits under AS 23.20.379 beginning with the week ending March 8, 2003 through the week ending April 12, 2003. His maximum payable benefits are reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 11, 2003.


Dan A. Kassner


Hearing Officer
