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CLAIMANT:
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JAMAICA J RILEY
CUTS ONLINE

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Jamaica Riley
Jo Anne Bell-Graves

EMP. SEC. DIV. APPEARANCES:
None

STATEMENT OF THE CASE

On April 30, 2003, Ms. Riley filed a timely appeal against a determination that reduced her benefits under AS 23.20.360, and denied her benefits under AS 23.20.379 and 387. She was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. She filed a timely appeal.

The issues before the Tribunal are whether Ms. Riley

· voluntarily left suitable work without good cause;

· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with her claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Ms. Riley began working for Cuts On Line on January 22, 2002. She last worked on February 13, 2002. She was an apprentice to be a hairdresser. Ms. Riley quit her job because she did not believe that she was getting the training that had been promised to her.

On January 2, when she was interviewed, Ms. Riley wrote down a list of what she expected to receive as a result of the employment. Exhibit 8, page 3. On February 3, Ms. Bell-Graves, her employer, wrote out Ms. Riley’s “job description.” The job description, however, does not give actual duties.

Ms. Riley found that she was only doing reception, painting, cleaning, and like work. She had not received any actual training as a hairdresser. On February 13, Ms. Bell-Graves asked Ms. Riley why she had not cleaned the pedicure table. According to Ms. Bell-Graves, Shawn, another employee, had asked her to do that. Ms. Riley responded that no one had asked her to do that, and, in any case, no one had trained her how to clean it. Ms. Riley completed her shift and left for the day. The following morning, she called Ms. Bell-Graves and left a message that she was quitting, because, “it’s just not working out.” Testimony, Ms. Riley.

Apprentice hairdressers must be approved by the State of Alaska before they can actually start training. Ms. Riley had not yet been approved. Therefore, Ms. Bell-Graves was unable to start Ms. Riley’s apprenticeship. Ms. Riley does not recall any conflict over the pedicure table.

While employed, Ms. Riley earned $618.68. This was paid to her in one check issued on February 20. Exhibit 9, page 2. A wage earnings audit form shows that Ms. Riley worked 104.5 hours. However, the form also shows Ms. Riley to have worked on February 14, 15, 16, 19, and 20. Exhibit 4, page 1. Both Ms. Riley and Ms. Bell-Graves testified, during the hearing that Ms. Riley last worked on February 13.

After leaving Cuts On Line, Ms. Riley went to work for Dreams TFC, Inc. She began that job on March 28, 2002. She last worked on December 19, when she went on maternity leave. She had been being paid $14.00 per hour.

During the time that she was working for both Cuts On Line and Dreams TFC, Ms. Riley was also filing for unemployment benefits. She filed the claims through VICTOR, the telephonic automated claim filing system. Question 60 on the claim for benefits asks, “Did you work for an employer or were you self-employed?” Ms. Riley did not report that she had worked at or been separated from Cuts On Line. She did not report them because she did not feel that she was being paid. She had not been paid during the time she was employed and she felt that she was only trading her time for training. When she finally was paid, she did not know why she was being paid and did not know what to do about it.

Ms. Riley did not report that she was working for Dreams TFC because she was only “shadowing,” and had not yet been paid. There is no indication in the record that Ms. Riley’s separation from Dreams TFC or her availability for work after leaving Dreams TFC have been adjudicated by the UI Call Center.

The audit summary attached to the notice of determination (exhibit 2, page 4) alleges that Ms. Riley earned,

· from Cuts On Line, 

· $141.25 for the weeks ending January 26 through February 16 and

· $56.50 for the week ending February 23, 2002; and

· from Dreams TFC, Inc.

· $350.00 for the week ending March 30,

· $448.00 for the week ending April 6,

· $749.00 for the week ending April 13, and

· $675.50 for the week ending April 20, 2002.

The time sheets submitted by the employer support the earnings from Dreams TFC. Exhibit 4, pages 12 through 15.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

EARNINGS

Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. Ms. Riley had earnings for the weeks and in the amounts as reported by DreamsTFC, Inc.

Regarding Ms. Riley’s earnings from Cuts On Line, it is clear that Ms. Riley earned $618.68. However, the record contains no firm evidence of how much she earned each week that she was employed. The wage earnings audit form (exhibit 4, page 1) has been shown to be incorrect in that it reports earnings for days after Ms. Riley had quit. The Tribunal is left, then, with no option than to evenly allocate the wages over the time that Ms. Riley was employed.

Ms. Riley began working for Cuts On Line on January 22. According to the wage earnings audit form, she worked five days per week and her last day of employment was February 13. She worked, therefore, a total of 17 days—three weeks of five days each and one week of two days. She worked five hours per day for a total of 85 hours. She earned, therefore, $7.28 per hour ($618.68 ÷ 85 hours = $7.28), or $36.40 per day. Each full week, Ms. Riley earned $182.00. The final week, Ms. Riley earned $72.80.

Ms. Riley’s weekly benefit amount must be reduced, under AS 23.20.360, by those amounts she earned from Cuts On Line and from DreamsTFC.

VOLUNTARY LEAVING

Regarding the separation of Ms. Riley from Cuts On Line, the definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

This appeal exemplifies the need for prospective employees to know exactly what are the conditions of employment and to have those conditions in writing before starting a job. Ms. Riley felt that she would immediately start training as an apprentice. However, she had not yet been approved by the State of Alaska and, apparently, did not understand that she needed to be before she could start her apprenticeship. She also felt that she was not being paid, when, in fact, she was, albeit the actual payment was not made until after her employment ended.

Ms. Riley quit her employment, however, not so much because of the lack of training or pay, but because she felt Ms. Bell-Graves accused her of not doing work that Ms. Bell-Graves felt Shawn had asked her to do. The Tribunal doubts that Ms. Riley would have quit her employment, at the time she did, but for that incident. The lack of prior notice of quitting supports a conclusion that she quit, at the time she did, only because of that incident. She has not established that she had a compelling reason to quit.

Ms. Riley quit her employment during the week ending February 16, 2002. The denial period will be adjusted accordingly.

MISREPRESENTATION

In a prior decision, the department held that the falsification of the claim itself raises a presumption of fraud.


A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud]. Morton, Comm'r Dec. 79H-149, 9/14/79.

When a person files for unemployment benefits, VICTOR clearly asks, as one of the threshold questions, “Did you work . . ..?” Ms. Riley worked for both Cuts On Line and Dreams TFC, yet she answered that she had not worked. It is unreasonable to conclude that Ms. Riley did not understand that she was working. Whether she was being paid a salary or in-kind or not being paid at all, whether she was in training or was shadowing, the reasonable person would have understood that she was working for an employer. The Tribunal concludes that Ms. Riley knowingly misrepresented her work, earnings, and separation with the intent to receive unemployment benefits.

Alaska Statute 23.20.387 requires the denial of benefits for the week in which a false statement is made, and for an additional six weeks per week of false statement to a maximum of 52 weeks. The penalty denial begins with the date on which the determination of misrepresentation is made. The Tribunal finds that Ms. Riley did not make a false statement regarding her earnings for the week ending February 23, 2003.

OVERPAYMENT

Because of her failure to report her work and earnings, Ms. Riley received unemployment benefits to which she was not entitled. She is liable, under AS 23.20.390, for the repayment of those benefits and the payment of a penalty amount.

Ms. Riley did not misrepresent her earnings for the week ending February 23. Nor, is she being denied benefits under AS 23.20.379 for that week. Nonetheless, she is liable for the repayment of the benefits paid to her for that week because of the disqualification under AS 23.20.387.

PENDANT ISSUE

Ms. Riley went on maternity leave from her employment with Dreams TFC. This raises an issue of her separation from that employment. It also raises the issue of whether she was available for work after she went on leave. There is no indication in the record before the Tribunal that either of those issues had been adjudicated by the UI Call Center. Those issues will be remanded to the UI Call Center and to Benefit Payment Control for their consideration.

DECISION

The notice of determination and determination of liability issued in this matter on April 16, 2003 is AFFIRMED.

· That portion of the determination holding that Ms. Riley’s benefits are reduced due to receipt of wages is MODIFIED. Benefits are reduced under AS 23.20.360 for the weeks ending

· January 26, 2002 through February 16, 2002; and

· March 30, 2002 through April 20, 2002.

· That portion of the determination holding that Ms. Riley voluntarily quit her employment is MODIFIED. Under AS 23.20.379,

· benefits are denied for the weeks ending February 16, 2002 through March 23, 2002;

· Ms. Riley’s benefits remain reduced by three times her weekly benefit amount, and

· she remains ineligible for the receipt of extended benefits.

· That portion of the determination holding that Ms. Riley committed fraud or misrepresentation is MODIFIED. Under AS 23.20.387, benefits are denied

· for the weeks ending January 26, 2002 through February 16, 2002 on a holding that she had misrepresented her earnings from Cuts On Line;

· for the weeks ending February 16, 2002 through March 23, 2002 on a holding that she had misrepresented her separation from Cuts On Line;

· for the weeks ending March 30, 2002 through April 20, 2002 on a holding that she had misrepresented her earnings from Dreams TFC; and

· for the weeks ending April 19, 2003 through April 10, 2004.

· That portion of the determination holding that Ms. Riley is liable for the repayment of benefits and for the payment of a penalty is MODIFIED. Ms. Riley remains liable for the repayment of benefits incorrectly paid to her. The question of the amount of the overpayment is REMANDED to Benefit Payment Control for recalculation in light of this decision.

The pendant issues of Ms. Riley’s separation from Dreams TFC, Inc. and her availability for work after she separated from Dreams TFC are REMANDED to the Juneau UI Call Center and to Benefit Payment Control for whatever action those offices deem appropriate.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on June 25, 2003.


Dan A. Kassner


Hearing Officer
