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CASE HISTORY

Ms. Hayes-Kolbeck timely appealed a determination issued on May 7, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Hayes-Kolbeck worked for Birch Yuknis, DDS during the period August 2000 through April 23, 2003. She earned $23.50 per hour for an average of 37 hours per week as a dental assistant. Ms. Hayes-Kolbeck’ employment ended mid-day on April 23. 

On April 23, Ms. Hayes-Kolbeck had difficulty with a patient who did not understand his permanent crown would be straighter than the temporary crown. Ms. Hayes-Kolbeck went to get her employer, 

Dr. Yuknis, for his help. Dr. Yuknis was short with Ms. Hayes-Kolbeck, indicating that she needed to treat Denali Kids Care and Medicaid patients better. Ms. Hayes-Kolbeck indicated that she did treat them well and that he needed to look at his other employees. They both left his office to speak to the patient.

After satisfying the patient and applying the permanent crown, 

Dr. Yuknis left the patient. While the cement for the crown was drying, Ms. Hayes-Kolbeck spoke to Dr. Yuknis. He told her she appeared to be tired. She agreed, and told him that she planned to get her blood drawn. Ms. Hayes-Kolbeck then mentioned she should take the rest of the day off. The doctor agreed. He indicated she should find someone to fill-in for her.

Ms. Hayes-Kolbeck then went to the office manager who agreed to find a replacement. She completed what she needed to do with the patient and escorted him to the front desk. Ms. Hayes-Kolbeck cleaned her area and decided to leave. She did not wait for a fill-in as the other dental assistant was on duty. 

Before that day the office never required a fill-in when an assistant left during the day. Fill-ins were only contacted if the assistant called in sick or was gone the whole day. Ms. Hayes-Kolbeck left when she did because she had been told earlier by the doctor it was okay to leave.

About one hour after she got home, Ms. Hayes-Kolbeck received a call from the office assistant who said that Ms. Hayes-Kolbeck was to turn in her keys, and that her check would be mailed to her. The office manager then hung up without any further explanation.

The determination under appeal found Ms. Hayes-Kolbeck quit her job. She had every intention of returning to work on April 24. The employer chose not to participate in the hearing.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The Tribunal must first decide whether this work separation was a quit or a discharge.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to appear and provide direct sworn testimony establishes Ms. Hayes-Kolbeck’ testimony to be more credible. Accordingly, Ms. Hayes-Kolbeck was discharged.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

Ms. Hayes-Kolbeck’ decision to leave was based upon the employer’s agreement that she should go home. There is no evidence that she was instructed to wait for a fill-in to show up for work. Further, the fact that fill-ins were not used for mid-day replacements would give Ms. Hayes-Kolbeck no reason to believe that she should have waited. Accordingly, misconduct connected with the work has not been shown in this matter.

DECISION
The determination issued on May 7, 2003 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending May 3, 2003 through June 7, 2003, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 4, 2003.
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