DANIEL M RAIMON
Docket 03 1043
Page 6

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 03 1043
Hearing Date: June 3, 2003

CLAIMANT:
EMPLOYER:

DANIEL M RAIMON
MIDNIGHT SUN LLC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Lauren E Raimon


Charles Lemke

Daniel M Raimon

Mario Doreste

Kevin Ayers

ESD APPEARANCES:

None

CASE HISTORY

Lauren E Raimon, and Daniel M Raimon timely appealed determinations dated May 7, 2003. Those determinations denied them benefits under AS 23.20.379. A consolidated hearing was held for these two cases. The issue in both cases is whether the employer discharged them for misconduct connected with their work or they quit without good cause.

FINDINGS OF FACT

Lauren E Raimon and Daniel M Raimon, wife and husband, each began their employment on March 3, 2002. Mr. Raimon worked as the head chef and manager, and Ms. Raimon worked as the restaurant floor manager. The Biscotti restaurant is located in Fairbanks, Alaska. 

Mr. Lemke is the owner of the restaurant. For the most part,  Mr. Raimon managed the fine dining restaurant. However,       Mr. Lemke did “get people in” to the restaurant and “talked it up.” He would chat with customers waiting for orders. Once a week or so Ms. Raimon, as the floor manager, would have to tell Mr. Lemke that the customers who he was talking with had their food order ready. The Raimons believed this caused friction between Mr. Lemke and Ms. Raimon. Mr. Lemke believed she was rude and chased customers away. He spoke to Mr. Raimon about the situation over the course of the last few months. 

In January 2003, Mr. Lemke brought up the possibility that the Raimons buy the restaurant. Discussions on this subject went along for the next few months. In the end, the Raimons felt that Mr. Lemke withheld necessary information and changed the price. Mr. Lemke felt that Mr. Raimon was not doing enough to either correct the “attitude” of his wife or end her employment. In the middle of March, Mr. Raimon believed that Mr. Lemke gave the Raimons two weeks to buy the restaurant or leave. Mr. Lemke denied making such an ultimatum. 

Because of their belief that Mr. Lemke was not cooperating in the sale, and because they believed he had given them an ultimatum, they gave written resignations on March 29, 2003 to be effective April 26, 2003 (Exhibits 8 and 6 page 3). 

The Raimons informed some of the staff who, in turn, also resigned, giving the same notice period as the Raimons. Mr. Lemke was surprised when he discovered all the resignations on his desk. 

The resignation of Daniel Raimon states in part, “It is understood that my personnel will not be penalized for any decisions that they may make regarding their future employment with Biscotti…any personnel changes or other vital and significant changes made before my departure will be with my consent, or my resignation becomes effective immediately…”    

Mr. Lemke viewed this statement as a threat directed to any action he might contemplate taking again Ms. Raimon. On March 31, 2003, when Mr. Raimon came in to the restaurant for a cooking class, he was informed that his resignation was accepted and his employment was immediately terminated. Later,         Ms. Raimon’s employment was also ended. Mr. and Ms. Raimon were paid for their services through the end of March 2003.

At some point after accepting Daniel Raimon’s resignation,      Mr. Lemke offered him reemployment. He also offered reemployment to some of the other staff that had resigned.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

In Liberty Comm’r Dec. 01 1967, December 17, 2001 the Commissioner of Labor and Workforce Development held:
Department policy is that a discharge prior to the date on a resignation notice changes the worker's separation to a discharge. An exception is made if the employer pays the employee through the effective date of the employee's resignation or the employer dismisses the claimant with less than two full work shifts left in the week. That longstanding policy was reaffirmed most recently in Shug, Comm'r Decision 01 0192, May 4, 2001. We see no reason to change the policy or amend it in this case. 

We realize some employers may have good reason to have a policy of terminating resigning employees early, but in those cases, for unemployment insurance purposes, the employer becomes the moving party in the termination. Likewise an employee, given advance termination notice by the employer, becomes the moving party if he quits the job before the employer's termination date.
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  

Applying the above-cited precedent to this case this Appeals Tribunal holds that both Daniel and Lauren Raimon must be considered to have been discharged from their employment. Although they themselves first notified the employer of their decision to quit, as in Liberty, supra, the employer cut the remaining employment short, thus becoming the moving party. 


The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:

Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)

According to Mr. Lemke, Mr. Raimon was a valued employee. However, he did not want to continue the employment of Ms. Raimon. Yet, there is nothing during her employment that rises to the level of misconduct. The Raimons simply took a very personal interest in running the restaurant—that is not misconduct. 

The attempt at a change of ownership between Mr. Lemke and the Raimons gravely complicated their relationship. Whether the actions of the Raimons as employees began to be influenced by their desire to purchase the restaurant is clearly a possibility. But in the end, that did not result in either of the Raimons’ unemployment. It was the perceived threat by Mr. Raimon to quit immediately that  convinced Mr. Lemke to terminate both of the Raimons before the end of the notice period. That also is not misconduct. This Appeals Tribunal does not find the discharge of Mr. Raimon in this case to be for work-connected misconduct.

DECISION

The May 7, 2003 determination is REVERSED.  Benefits are allowed for weeks ending April 5, 2003 to May 10, 2003 pursuant to AS 23.20.379.  Mr. Raimon’s maximum benefit entitlement is restored by three times his weekly benefit amount. He may again  be ineligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 4, 2003.


Michael Swanson


Hearing Officer

