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CASE HISTORY

Mr. Evans timely appealed a determination issued on May 8, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Evans worked for Guidos Pizza during the period 2000 through April 14, 2003. He earned $7.15 per hour for full-time work as a delivery driver. Mr. Evans opened his claim for unemployment insurance the week beginning April 20, 2003.

On April 14, Mr. Evans received a call from his brother asking for help with their mother for the following evening. Their mother is blind and requires assistance to get around. She was leaving on a plane the next night and needed Mr. Evans to help her pack and take her to the airport. Mr. Evans told Mr. Mercer, owner, that he needed two to three hours off on April 15 starting at 10:30 p.m.

Mr. Mercer was unhappy with Mr. Evans’ last minute request for time off. He told Mr. Evans to find a replacement. Mr. Evans indicated he did not know who to contact and that it was not his job to schedule workers. Both men became angry. Mr. Mercer told Mr. Evans to take a week off and contact him on Monday (April 28). 

Mr. Evans decided to push the matter and explained that he did not feel it was fair or reasonable for the employer to send him home for a week. Mr. Mercer finally indicated that he had a headache and sent Mr. Evans home immediately. Mr. Evans at that point felt he had been discharged and made the decision not to contact the employer the following week as initially indicated in the conversation.

Mr. Evans did not feel it was fair that he would be out of work for a week and then face the possibility of returning to work only to be told to take another week off. Mr. Mercer had a habit of telling employees to take a day off when he was mad. When the employees would return to work, he would tell them to take another day until he was no longer mad. Mr. Evans did not want to be out of work that long or face an uncertain financial future if he returned to work at Guidos.

During the last several months, Mr. Evans noticed that Mr. Mercer would call him names such as stupid, idiot, and retarded. Other employees commented that Mr. Evans appeared to be Mr. Mercer’s “whipping boy.” Mr. Evans remained employed because he liked the people and he hoped that it would “slack off” over a period of time.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The Tribunal must first decide whether this work separation was a discharge or a quit.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The record establishes that Mr. Evans had the ability to retain the employment relationship at the point the employer told him to contact the owner the following Monday. However, the employer became the moving party when he told Mr. Evans to leave the work site immediately the day before the time off was needed. Accordingly, this work separation will be decided on the basis of a discharge wherein the employer has the burden to show misconduct connected with the work.

An employer has the right to except a level of respect from his employees. Since there is no evidence of prior disrespect of his employer, Mr. Evans’ decision to “push” the issue about the week off was an isolated incident. Further, an employee would be expected to be upset over being forced to take time off without pay because of a simple request for several hours off. Finally, there is no evidence that either party used profanity or raised voices during the discussion.

Based on the above, Mr. Evans’ discharge did not amount to misconduct connected with the work. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on April 8, 2003 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending April 19, 2003 through May 24, 2003, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 5, 2003.
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