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CASE HISTORY

Ms. Desrochers filed a timely appeal from a May 13, 2003 determination that denied her benefits based upon AS 23.20.379. The issue is whether the employer discharged Ms. Desrochers for work-connected misconduct.


FINDINGS OF FACT
Ms. Desrochers began work for this employer in June 2002. Her last day of work was April 13, 2003 when she was dismissed.    Ms. Desrochers worked as a waitress. 

Ms. Desrochers had a continuing conflict with the cook, Steve. The two argued about getting food orders completed and other things. A few days before her termination, Ms. Desrochers had a confrontation with Steve. He swore at her, called her names, and Ms. Desrochers slapped him. 

A few days after that Steve was approached by people he believed to be Ms. Desrochers’ husband and two sons. The one he believed was Ms. Desrochers’ husband said he was a veteran. According to Steve they threatened to “take care of me” if he did not take his orders from Ms. Desrochers. He stated that he told them he didn’t take orders from any waitress. A police report was filed but no further action taken. The hearing officer notes for the record, Steve was confused about the dates on which this and other events happened.

Steve had also had a note placed up the window of his car, (Exhibit 6). The threatening note to Steve concerned a missing phone. Ms. Desrochers did have her cell phone stolen. Although Ms. Desrochers suspected Steve, she had not approached him about it. She denied leaving the note on his car windshield. 

Ms. Desrochers denied that her husband or sons had come into the restaurant or had spoken to Steve. She pointed out that her husband is not a veteran and also that she is “estranged” from her two of her three sons. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section MC 490 VULGAR OR PROFANE LANGUAGE states as follows:

B.
Towards a Supervisor


Vulgar or profane language to a supervisor is misconduct in connection with the work if it shows a willful disregard of the employer's interest.  A determination of misconduct depends on the nature of the occupation and the circumstances under which the worker made the remarks.

Acceptable language used in the longshoring occupations differs from that expected in the public contact occupations. If an employer discharges a longshore worker for vulgar language, then the discharge is probably not for misconduct in connection with the work.  However, what may be normal banter among co‑workers may be misconduct in connection with the work if the language is directed to a supervisor, even in the rougher occupations.  An employer has the right to expect that a supervisor receive such respect that a worker's vulgar or profane language does not undermine the supervisor's authority. Hot‑tempered remarks, threats, or insolence, without due provocation, are misconduct in connection with the work (Douglas, 9029364, August 9, 1991.)

An employer has the right to expect that such respect be accorded a supervisor so that a supervisor's authority will not be undermined. Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988. 

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

The critical fact is that the threats against Steve have not been proven to be the making of Ms. Desrochers. She denied any involvement by her family. Her testimony was credible. Since the threats against Steve were the main reason she was terminated, it is the holding of this Appeals Tribunal that, for unemployment insurance purposes, misconduct connected with Ms. Desrochers’ termination has not been established. A disqualification period is not in order.

DECISION
The notice of determination issued in this matter May 13, 2003 is REVERSED. No disqualification under AS 23.20.379 is imposed.   Ms. Desrochers is allowed benefits for the weeks ending April 19, 2003 through May 24, 2003. Her maximum payable benefits are not reduced by three weeks, and she again may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 16, 2003.








Michael Swanson







Hearing Officer

