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STATEMENT OF THE CASE

On May 16, 2003, Ms. Marks filed an untimely appeal against a denial of unemployment insurance benefits under AS 23.20.379, a reduction of benefits under AS 23.20.360, and a determination of liability under AS 23.20.390. The issues before the Tribunal are

· whether Ms. Marks’ untimely appeal can be accepted; and, if so,

· whether she had deductible earnings during the weeks claimed;

· whether she voluntarily quit suitable work without good cause; and

· whether she is liable for the repayment of benefits.

ISSUE OF TIMELINESS

FINDINGS OF FACT

On August 16, 2002, the Employment Security Division (“the Division”) issued to Ms. Marks a determination of liability under AS 23.20.390 (exhibit 4, page 1). The determination holds that she is liable to repay benefits received by her for the weeks ending June 8 through June 22 and July 6 and 13, 2002. The determination explains “An Employment Security Division Notice of Determination has held that you are not entitled to benefits for one or more weeks.” No copy of the determination that created the overpayment was provided to the Appeal Tribunal.

On November 26, 2002, the Division issued to Ms. Marks a determination that reduced her benefits under AS 23.20.360 and held her liable, under AS 23.20.390, for the repayment of benefits received for the weeks in question. Exhibit 2. The weeks in question are the weeks ending April 27 through June 1, 2002.

Ms. Marks received the determinations timely. Ms. Marks recalls appealing the November determination. She lives across the street from the Lawrence, Kansas Job Service office. Before Christmas, Ms. Marks went to the Job Service office and asked if she could use their fax machine to fax the appeal to Alaska. The representative told her that, so long as it dealt with her unemployment benefits, she could. She used that office’s fax machine to send her appeal. She, at the suggestion of the representative, also faxed copies of her paycheck stubs.

CONCLUSION

Under AS 23.20.340 and 8 AAC 85.151, appeals from notices of determination must be filed within 30 days of the date the determination is mailed or served. The filing period may be extended for a reasonable period so long as a circumstance beyond the control of the appellant prevented a timely appeal.PRIVATE 

It is unknown what happened to the fax that Ms. Marks sent. Because it included paycheck stubs, it may be that the UI Call Center did not realize that Ms. Marks had meant it to be an appeal. The Tribunal was not provided with a copy of the alleged determination that created the August determination of liability. The dates of what and when whatever occurred are muddled, and so it is not clear exactly what happened or when it happened. Because of that, the Appeal Tribunal accepts Ms. Marks’ appeal.

ISSUES OF VOLUNTARY LEAVING AND LIABILITY

FINDINGS OF FACT

Ms. Marks began working for Total Eclipse, Ltd. as a hairstylist in May 2002. She last worked on June 4, 2002. At that time, she normally worked 24 hours per week and earned $9.00 per hour on Fridays and $10.00 per hour on weekends. She earned $35.28 during the last week of her employment.

When she was hired, Ms. Marks told the employer that she would be working only for a month. She planned on leaving Alaska and going to school in Kansas. She is attending the Pascal Indian Nation University pursuing an associate of arts degree in business management.

Ms. Marks left Alaska the end of June. In the meantime, she was packing or selling things, renting a moving truck, cleaning the apartment, and preparing her three children for the move. The children are 13, 8, and 6 years of age. Regarding the children, Ms. Marks had to make five doctors’ appointments and get school release papers prepared and signed.

Ms. Marks had worked for Hire Calling, Inc., a temporary help agency, for one week. During that week, she earned $320.00. Although nothing but the determination of liability exists to establish the week that she had worked, that determination indicates the week was the week ending April 27, 2002. Ms. Marks does not disagree with that.

The determinations of liability (there are two) hold that Ms. Marks was overpaid benefits for the weeks ending April 27 to May 11, 2002, June 1, 2002, June 8 to June 22, 2002, and July 6, to July 13, 2002. Exhibit 4. No evidence was provided to support the determinations.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.
The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

AS 23.20.390. Recovery of improper payments; Penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual. . . .
CONCLUSION

The record in this matter contains no evidence that Ms. Marks was denied benefits for having quit her employment, although that can be inferred from the determination of liability, the facts of the case, and Ms. Marks’ testimony. Because the Tribunal holds a hearing de novo and because Ms. Marks bears the burden of establishing “good cause,” the Tribunal is able to decide a separation case despite the lack of evidence from the Division.

Unemployment is designed to pay benefits to those who are involuntarily unemployed. In other words, some outside force must have compelled the person to leave work. Ms. Marks was employed. She voluntarily quit that job to become unemployed. She quit because she decided she wanted to go to school. The desire to improve oneself through education is commendable, but it is not a cause that forces a person to leave work.

It is the conclusion of the Appeal Tribunal that Ms. Marks voluntarily left suitable work without good cause.

Unlike a separation case, the Division bears the burden of establishing that an overpayment occurred. The Tribunal is unable to gather evidence not brought before it. “The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.“ Galusha, Comm’r Dec. 96 2396, February 11, 1997.”
The record before the Tribunal contains no evidence that Ms. Marks filed continued claims for any of the weeks in issue, was paid any benefits for any of the weeks in issue, or earned wages in the amounts as indicated on the November 26 determination of liability. A determination and an appeal from that determination provide the Tribunal only with the authority to hold a hearing and issue a decision. The determination cannot be used as evidence of what occurred.

Because there is no evidence that Ms. Marks was overpaid benefits, the Division has not supported its determinations of liability.

DECISION

The notice of determination denying Ms. Marks unemployment benefits under AS 23.20.379 is AFFIRMED. Ms. Marks is denied benefits for the weeks ending June 8, 2002 through July 13, 2002. Her maximum payable benefits are reduced by three times her weekly benefit amount, and she is held ineligible for the receipt of extended benefits.

The determinations of liability issued on August 16, 2002 and November 26, 2002 are REVERSED. Ms. Marks is not liable for the repayment of benefits allegedly paid to her.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 8, 2003.


Dan A. Kassner


Hearing Officer

