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CASE HISTORY

Mr. Senn timely appealed a determination issued on May 21, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Senn worked for Air Logistics of Alaska, Inc. during the period August 7, 1989 through April 15, 2003. He earned $24.19 per hour for full-time work as an overhaul specialist. Mr. Senn’s employment ended effective April 16.

In November 2002, Mr. Senn injured his back. His physician limited his lifting, sitting, and pushing/pulling activities while at work. On April 8, the employer sent Mr. Senn home, with pay, until their physician could evaluate him. The employer’s physician agreed with Mr. Senn’s physician.

Mr. Senn was unable to perform duties outside his normal occupation as an overhaul specialist. He could no longer perform duties as a maintenance technician, duties that he would perform when his overhaul duties slowed (typically May through August).

The employer asked Mr. Senn to provide a list of alternative duties that would keep him busy enough to maintain full-time employment. The employer was unable to accept any of the alternatives Mr. Senn provided (Exhibit 14) due to business constraints. The only alternative the employer provided was to place Mr. Senn on part-time, on-call status.

At the time of the offer, full-time work still remained for at least several weeks. Both parties knew that the work would eventually slow for the summer.

Mr. Senn was unwilling to accept part-time employment. He did not feel he would be able to survive on less income. Mr. Senn did not want to stay employed and look for other work because Fairbanks does not have much helicopter work in the area. He also felt the employer did not believe his “worth” was much at the company due to his back injury. Mr. Senn further did not like working Monday through Friday when his schedule had always been Sunday through Thursday. He typically used his time off for doctor’s appointments. The employer did not foresee any problems allowing time off for those appointments on the new shift.

On April 16, Mr. Senn met again with the employer and advised he was unable to accept the offer of part-time work. Mr. Reed, general manager, responded, “That’s it then.” Mr. Senn told him to “get the ball rolling.” Mr. Senn gathered his tools and left the work site.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
A discharge, as defined by 8 AAC 85.010(20), is a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment. A voluntary leaving is then a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is therefore dependent upon whether the employer or the worker moved to terminate the employment relationship.  

An ultimatum from the employer is not in itself a discharge. The nature of a separation resulting from such an ultimatum depends on the worker's response to it. If the worker refuses the order and takes no action to leave, the resulting separation is a discharge. If the worker leaves rather than comply with the employer's request, the separation is a voluntary leaving. Employment Security Division’s Benefit Policy Manual, VL 135.05.

Mr. Reed's April 15 and 16 comments to Mr. Senn did not constitute a discharge, as Mr. Senn still had the choice of remaining employed. Instead, Mr. Senn chose to refuse the only option given to him to retain his employment relationship. Therefore, Mr. Senn voluntarily left work.  

Once having voluntarily quit, it is the burden of the claimant to establish good cause. Fogleson, Comm'r Dec. No. 8822584, 

February 28, 1989.

"Good cause" for leaving work is established only by reasonably compelling circumstances. The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual. Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

Leaving part-time work to seek full-time work is without good cause unless the part-time work makes it impossible for the worker to seek full-time work. That is not the case in this matter. In fact, Mr. Senn had reasonably good prospects of working full-time for several more weeks. After that, he would have had time to seek other work.

Mr. Senn’s belief that his employer felt his “worth” had declined is without basis. There is no evidence to support that contention. Even if it were true, leaving work because of that belief is without good cause.

Finally, a change in shifts is not good cause to leave work unless the change causes undue hardship on the employee. There is no evidence that any hardship would come to Mr. Senn because of the change.

Based on the above, good cause for leaving work has not been shown in this matter.

DECISION
The determination issued on May 21, 2003 is AFFIRMED. Benefits are denied for the weeks ending April 26, 2003 through May 31, 2003. 

Mr. Senn’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 16, 2003.
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