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CASE HISTORY
Mr. McBethfillin "" \d "" timely appealed a May 20, 2003fillin "" \d "" determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The determination disqualified himfillin "" \d "" on the ground that hefillin "" \d "" was not available for full-time suitable work. 


FINDINGS OF FACT

Mr. McBethfillin "" \d "" established an unemployment insurance claim effective May 4, 2003fillin "" \d "". He last worked as a patient care technician in January 2003. Mr. McBethfillin "" \d "" was interested in accepting work in the area of patient care. He has a certified nursing assistant certificate.

On May 6, 2003, Mr. McBeth called the Anchorage Call Center (ACC) and opened a new claim. The ACC representative, Mr. Rikard, took Mr. McBeth’s new claim information and annotated on the form that Mr. McBeth was leaving Alaska on May 17, 2003 (Exhibit 3, 

page 1).

On May 20, Mr. Rikard spoke with Mr. McBeth to verify that he (Mr. McBeth) left Alaska on May 17 (Exhibit 5, page 2 and 

Exhibit 4).

Mr. McBeth contends he has been in California since he quit his last work in January 2003. His reason to relocate to California was to help his grandmother. Mr. McBeth contends he has been looking for work and has interviewed with at least one hospital in the Hollywood area.

fillin "" \d ""
Mr. McBeth was given the opportunity by the Tribunal to present a statement from a prospective employer that he believed he interviewed with (in person) during the two weeks in question. He failed to provide that documentation. Mr. McBeth was instructed to contact the Tribunal if he had difficulty getting the information. As of the date of this decision, he has not contacted the Tribunal. 

The number Mr. McBeth provided for this hearing was an Anchorage exchange cell number. Mr. McBeth contends he keeps his Anchorage cell phone number active so he can call his friends and family still located in Alaska without paying long distance charges.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

“Since fact-finding is not the primary role of the hearing officer, but rather the initial claims adjudicator, we will remand the matter to the record-holding office for the fact-finding and subsequent redetermination.” In Earl, Comm’r Dec. 03 0290, May 16, 2003.


In Shidner, Comm’r Dec. 00 1812, January 2, 2001, the Commissioner held:

In Arndt v. State, DOL, 583 P2d 799, Alaska, September 22, 1978, the Alaska Supreme Court adopted a two-fold test for determining a claimant's availability for work. The court held:

The test requires "(1) that an individual claimant be willing to accept suitable work which he has no good cause for refusing, and (2) that the claimant thereby make himself available to a substantial field of employment".
To be eligible for benefits, a claimant must establish that he is willing and able to accept full-time work that exists in his labor market. 

Mr. McBeth has failed to show that during the two weeks in question that he was in fact in California and attached to a labor market. Mr. Rikard’s notes on two separate documents that reflect May 17 as Mr. McBeth’s actual departure date from Anchorage carry greater weight. This is supported by the fact that Mr. McBeth failed to heed the Tribunal’s instructions to provide documentation of his physical presence in California before May 17, or to contact the Tribunal office. Also, 

Mr. Rikard had nothing to gain by indicating a date that was not actually provided by the claimant.

A claimant preparing for a relocation to another state would typically not be available for full-time suitable work due to the packing and other tasks required to make such a move. Mr. McBeth failed to provide any substantial evidence that he was available for work during the two weeks in question.


DECISION
The fillin "" \d ""determination issued on May 20, 2003fillin "" \d "" is AFFIRMEDfillin "" \d "". Benefits are deniedfillin "" \d "" for the weeks ending May 10, 2003fillin "" \d "" through May 17, 2003fillin "" \d "".


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 26, 2003fillin "" \d "".








Jan Schnell, Hearing Officer

