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CASE HISTORY

Mr. Ludvick timely appealed a determination issued on April 22, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Ludvick last worked for Veco Alaska, Inc. during the period April 15, 2002 through April 8, 2003. He earned $19.50 for full-time work as a heavy equipment operator. Mr. Ludvick was discharged effective April 8 for failure to follow safety procedures.

On April 3, Mr. Ludvick was involved in an accident that resulted in $50,000 in damages to a “Vac” truck. He was driving slowly on a narrow road (on the North Slope) when he decided to reach down and grab his water bottle off the floor. Mr. Ludvick apparently turned the wheel of the truck which caused it to veer off the road. As he straightened it out, the truck stopped but tipped over on its side. The vac pumps were damaged and some water spilled from the tank.

Mr. Ludvick notified the proper personnel. He met with the British Petroleum representative and his managers to discuss the incident. Mr. Ludvick was taken off driving duties until a decision regarding the accident could be made.

Management made the decision to discharge Mr. Ludvick on April 8. Company policy provides for discipline up to and including termination for a first-time incident. Mr. Ludvick argues that others were not discharged when accidents occurred. He was not privy to the discussions between the affected employees and management regarding those incidents.

Mr. Ludvick also argues that the truck was insured. He compared it to his own purchase of a truck that he was buying. Mr. Ludvick got in an accident with his personal truck but the lending company still went forward with the sale.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that Mr. Ludvick made a subjective and personal decision to take his eyes off the road to get his water bottle. It is common knowledge that it only takes seconds for vehicle accidents to occur. 

Had the accident been the result of something Mr. Ludvick could not have foreseen, such as an animal darting in front of him, consideration could have been given. That is not the case in this matter. Mr. Ludvick could have pulled over and stopped the truck, then grabbed his water bottle. He had the ability to avoid the accident entirely. 

“‘Ordinary negligence’ is based on fact that one ought to have known results of his acts, while ‘gross negligence’ rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is ‘slight negligence’ and ‘ordinary negligence.’” People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.

There is no evidence that Mr. Ludvick had more than the one accident while employed by Veco. However, the Tribunal views this incident as gross negligence. Mr. Ludvick acted with indifference toward his employer when he took his eyes from the road. To contend the employer has insurance to cover damage costs further shows Mr. Ludvick’s indifference to his employer’s interests. Accordingly, misconduct connected with the work has been shown in this matter.

DECISION
The determination issued on April 22, 2003 is AFFIRMED. Benefits are denied for the weeks ending April 19, 2003 through May 24, 2003. Mr. Ludvick’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 27, 2003.
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