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CASE HISTORY

Ms. Lopez timely appealed a determination issued on May 6, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Lopez worked for Statewide Mechanical, LLC during the period February 22, 2002 through April 8, 2003. She earned $13 per hour for full-time work as an office manager. Ms. Lopez quit without notice on April 8 about two to three hours into her shift.

The claimant asserts that Mr. Wilken, owner of Statewide Mechanical, sexually harassed her. The employer denies sexual harassment and asserts that the claimant was the aggressor and fully accepted his physical advances.

The testimony provided by the parties was in direct conflict. The Tribunal is responsible for making findings of fact based on the disputed evidence by determining the credibility of the parties as well as their witnesses.

Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

The testimony of both parties and their respective witnesses was direct. No one's testimony wavered. However, the Tribunal, based on a careful weighing of the evidence and testimony, holds that the weight of evidence supports, if ever so slightly, on the side of the employer. The Tribunal comes to this conclusion based, partially, on the relationship of the various witnesses to their respective party, and on the series of photographs clearly showing the claimant in provocative poses. This establishes a relationship greater than just an employer/employee relationship.

Based on the best evidence and the weight of that evidence the Tribunal finds the following:

· The claimant left her employment without notice when she and the employer argued about her boyfriend. The employer planned a weekend in Seattle for the claimant and himself. He believed it to be a romantic weekend. The employer advised the claimant that she needed to make up her mind about her boyfriend or they would not go to Seattle. When the claimant became upset, the employer put his arm around her to console her. The claimant left at that point and did not return or speak to the employer after that.

· The employer and the claimant had a relationship beyond that of an employer/employee. The two were more than just casual friends. The two allowed each other to touch (arms around each other), kissed on the cheek, and took piggy back rides without protest.

· In February 2003, the claimant went on vacation to the Lower 48 with the employer. They stayed in hotel rooms together; some with one bed, some with two beds. They got into an argument in Las Vegas that resulted in the claimant leaving the hotel to find a bus bound for Arizona. The employer found her walking on the street talking on the phone with her sister. The employer apologized and agreed to stay out of the claimant’s “space” while he drove her to Arizona. He did not feel it was safe for her to take a bus. The claimant agreed to ride to Arizona, alone, with the employer.

· Before the trip began and during part of the trip, the claimant joked about going to Las Vegas to get married. The claimant is legally married to an individual in jail since 1999 and who refuses to grant her a divorce. The employer was aware of her marital status.

· The claimant tried to quit in February but was convinced by her mother to remain employed.

· The claimant and the employer socialized (went to the fights, had dinner, had drinks, traveled, etc.) together before and after the February incident.

· Exhibit 20 is six pictures taken by the employer of the claimant the day before she quit. The pictures identified the claimant’s cornrow hairdo that the employer spent four hours unraveling. Three of the pictures are provocative poses and show the comfort level felt by the claimant while in the employer’s presence.

· Both the claimant and the employer admit to drinking and going often to bars (either together or separately). They frequented the Thursday Night Fights in Anchorage or would meet after the fights at a local bar.

· The employer bought clothes and jewelry for the claimant. There is no evidence they were ever refused. The claimant wore some of that clothing to the hearing.

· The employer stopped dating other women some months before the claimant quit.

· The claimant and her boyfriend broke up in mid-April. 

· The claimant did not make it clear to the employer that she did not want his advances. She continued to accept gifts from the employer, as well see each other socially.

The claimant argues that the incident in Las Vegas was a sexual assualt by the employer. The employer denies the allegation. He contends the argument was over her wanting to get married.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
Any unwarranted sexual advances by an employer to a subordinate are inappropriate. Provided the employee complains or makes the request for the advances to stop, she has good cause to leave employment.

However, in this case, the record establishes that the claimant and the employer had more than just a working relationship. The claimant accepted gifts that included clothing, jewelry, and a trip. She permitted the employer to touch her and she touched him in return. The relationship between the two allowed for much more than just a casual friendship.

The Tribunal agrees with the employer that the claimant was at least somewhat the aggressor in their relationship. This is supported by Exhibit 20, which occurred only the day before her last day of work.

The Tribunal concludes that the claimant became upset when given the ultimatum to chose between the employer and his trip to Seattle and her boyfriend. This incident did not give the claimant good cause to leave employment when she did.

DECISION
The determination issued on May 6, 2003 is AFFIRMED. Benefits are denied for the weeks ending April 12, 2003 through May 17, 2003. 

The claimant’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 24, 2003.
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