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CASE HISTORY

American Studios Inc. timely appealed a May 1, 2003 determination that holds the disqualifying provisions of AS 23.20.379 do not apply to Mrs. Mulligan’s separation from work. The issue is whether Mrs. Mulligan voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Mrs. Mulligan began working for American Studios Inc. on October 22, 2002. At the time work ended, she usually worked approximately 40 hours per week as a photographer and manager. The employer paid her $$8.50 per hour. Her last day of work was April 1, 2003.

Mrs. Mulligan quit her job to move.  She is embroiled in a child custody battle with the Alaska Division of Family and Youth Services over her daughter and was advised by her attorney that, given her personal set of circumstances, she would have a greater chance of winning and closing the case if she moved to Arkansas.  Mrs. Mulligan left Alaska on April 4 and arrived in Arkansas April 14.

Mrs. Mulligan was under the impression she had secured a transfer to an American Studios Inc. proximate to her new location before moving.  She was unaware at the time that she did not qualify for a transfer because she had not been with the company for at least one year, and she had had counseling within the last six months.

Ms. Barclay, regional director, testified Mrs. Mulligan did not show up or call in for her last three scheduled days of work:  March 31, April 1 and April 2, and was terminated therefore, without further rehire rights.  Mrs. Mulligan disagrees.  She testified to having given verbal notice of quitting to her immediate supervisor, Ms. Ruiz, with her last day of work being April 1, on which day she worked two hours.  Ms. Ruiz is no longer with the company.

The Tribunal finds the preponderance of evidence in this matter to be on the side of Mrs. Mulligan.  Ms. Barclay worked out of Seattle, Washington, and did not have first hand knowledge of the situation surrounding the separation of Mrs. Mulligan.  She did not have any business records to substantiate Mrs. Mulligan to have quit without notice. Ms. Barclay was regional director, and as such, may not have known of the exact details of the notice arrangement between Mrs. Mulligan and her immediate supervisor, Ms. Ruiz.  Mrs. Mulligan believed she was being transferred, and as such, most likely would not have done anything to jeopardize it.

STATUTORY PROVISIONSPRIVATE 

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
The reasonable and prudent person would consider moving to another state if it meant winning custody of their child from a state agency.  Mrs. Mulligan was not trying to get custody away from a parent; she was trying to regain custody from an agency.  Mrs. Mulligan moved under the direct advice of her attorney whom she had hired to give her the best legal council.  She tried to secure a transfer before moving that did not happen through no direct fault of her own.

It is the conclusion of the Appeal Tribunal that Mrs. Mulligan voluntarily left suitable work with good cause.

DECISION
The May 1, 2003 determination is AFFIRMED. Mrs. Mulligan is allowed benefits beginning with the week ending April 5, 2003 through the week ending May 10, 2003, if she is otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 19, 2003.


Janne Carran

Hearing Officer
