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CLAIMANT:
EMPLOYER:

RHONDA L LUCKETT
NINE STAR ENTERPRISES

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Rhonda L Luckett
Ruth Schoenleben
ESD APPEARANCES:
None

CASE HISTORY

Ms. Luckett timely appealed a May 29, 2003 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Luckett began work for the employer in May 2001. Her last day of work was May 8, 2003. Ms. Luckett worked as a caseworker. 

On May 8, 2003, Ms. Luckett received what she described as a very poor evaluation, which put her on probation.  At the hearing in this matter Ms. Luckett was very distraught. She did not feel the evaluation was fair or reflected how much she had contributed to the company. The next day she discussed the evaluation with Ms. Schoenleben, who is vice president of personnel. Ms. Schoenleben was of the opinion that Ms. Luckett wanted her to disagree with the evaluation, and she did not. She told Ms. Luckett to take the day off and decide whether she wanted to return on Monday and do better during probation. 

Ms. Luckett did not come into work on Monday or Tuesday, May 12 or 13. She was terminated for her failure to attend work or notify the employer of her absence.  Ms. Schoenleben testified that Ms. Luckett had been warned about poor attendance in the past. 

Ms. Luckett testified that she had car problems, could not afford a taxi to get to work, and had been forgotten by the person who had been giving her a ride. She stayed at home crying the entire day. She further indicated that she had, in fact, attempted to call Ms. Schoenleben on Monday and been able to speak only to Mitsy at the front desk. At the hearing, Ms. Luckett produced medical evidence that she is currently seeing a psychologist (Exhibit 8).
At the hearing in this matter Ms. Luckett was very distraught.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

The purpose of evaluations is to advise an employee how the employee is doing and note areas needing improvement. A poor evaluation, in and of itself, is not a cause that would compel the “reasonable and prudent person of normal sensitivity” to quit or not show up for work. The employer in this case did not terminate Ms. Luckett for her poor performance and resulting poor evaluation, but for not showing up for work or reporting her absences for two days. 

However, Ms. Luckett did attempt to call at least one of these days, but was apparently unable to reach Ms. Schoenleben. Her fragile emotional condition prevented her from trying further to contact her supervisor.

This Appeals Tribunal holds Ms. Luckett made what effort she was capable of making to contact the employer. She was unable to do so. Therefore, Ms. Luckett was terminated but not for work connected misconduct. 

DECISION
The May 29, 2003 determination is REVERSED. Benefits are allowed for the weeks ending May 17, 2003 through June 21, 2003.       Ms. Luckett’s maximum benefits payable is restored. She may again be eligible for future extended benefits.



APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 30, 2003.








Michael Swanson







Hearing Officer

