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STATEMENT OF THE CASE

On June 5, 2003, Mr. Nelson filed an untimely appeal against a determination that reduced his benefits under AS 23.20.360, and denied his benefits under AS 23.20.379 and 387. He was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. 

The issues before the Tribunal are whether Mr. Nelson

· filed his appeal untimely for a circumstance beyond his control; and, if so, whether he

· voluntarily left suitable work without good cause;

· earned wages during the week claimed;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

ISSUE OF TIMELINESS

FINDINGS OF FACT

The Employment Security Division (“the Division”) mailed the notice of determination, which Mr. Nelson is appealing to Mr. Nelson on April 9, 2003.  It was mailed to the address of record for Mr. Nelson at that time, which was in care of his sister at her home in Washington.  Mr. Nelson did not update his address with the Division when his sister moved because he was not in current filing status at the time.   Due to Mr. Nelson’s sister having a forwarding address, the determination was returned to the Division and remailed to Mr. Nelson at his sister’s current address on May 1.

Mr. Nelson had instructed his sister to forward his mail to him at the post office in Emmonak, Alaska, which was the closest post office to where he was working.  Mr. Nelson was unable to retrieve any of his mail until the ice break up on the Yukon River allowed passage.   As soon as Mr. Nelson retrieved his mail and received his notice of determination, he filed an appeal.

CONCLUSION

Under AS 23.20.340 and 8 AAC 85.151, appeals from notices of determination must be filed within 30 days of the date the determination is mailed or served. The filing period may be extended for a reasonable period so long as a circumstance beyond the control of the appellant prevented a timely appeal.

The purposes and polices of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department.  Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).

It is a requirement of the Division that a claimant keep a current address on file.  However, Mr. Nelson was not currently filing for benefits at the time the determination was mailed to him, so he would not necessarily have thought to update his address of record when his sister moved.  Thus, the delay attributed to the need to remail the determination is considered to have been outside of Mr. Nelson’s control.  

When the determination was properly forwarded to the Emmonak post office, circumstances beyond Mr. Nelson’s control (the frozen river) caused further delay in his being able to retrieve his mail. 

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant’s delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.  If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown.  Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 Cl, (Alaska, October 10, 1985).

If the timeframe for Mr. Nelson to file his appeal is extended to the May 1 remailing date, then his appeal was filed two days over the 33 days considered timely.  Given the added delay at the Emmonak post office, Mr. Nelson has shown a quantum of cause for the delay as the reasons for the untimeliness were outside of his control.

ISSUE OF VOLUNTARY QUIT

FINDINGS OF FACT

Mr. Nelson has been working for Bering Sea Fisheries on and off for approximately six years.  He usually works as a refrigeration engineer.  During week ending March 16, Bering Sea Fisheries called Mr. Nelson to help on a temporary job regarding the repair of a tugboat engine.

After working three days on the tugboat engine, Mr. Nelson informed his boss he could not finish out the other two days because he had aggravated an old back injury leaning over the engine.  His boss told him that it was okay if he left because most of the work was done.

Mr. Nelson earned $294.00 during week ending March 16, which is over his excess earnings amount on his claim.  Excess earnings is defined as the amount of earnings a claimant may earn in a particular week and still be eligible to receive benefits.

Mr. Nelson did not report his separation from Bering Sea Fisheries because he did not think he had been separated.  This was a one-time job outside his normal job with the same employer, and after his last day of work on March 13, he was waiting for a call to return to work up north for Bering Sea Fisheries in his normal capacity of engineer.

CONCLUSION

An insured worker is disqualified to receive benefits under AS 23.20.379 if the insured worker left his last suitable work voluntarily without good cause. . . ..Good cause is defined in 8 AAC 85.095 as leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

In Martin, Comm’r Dec. 84H-UI-266, November 16, 1984, the Commissioner held that if a job “is not suitable work, no disqualification under AS 23.20.379 can be imposed.”

Mr. Nelson was no longer able to perform the duties required of him because of his back injury.  Because the job caused him physical injury, it is deemed as not having been suitable.  Once a job has been declared unsuitable, good cause for quitting does not have to be shown.

Because Mr. Nelson’s employment was unsuitable, no penalty for quitting is imposed.

Because Mr. Nelson earned over his excess earnings amount, the potential disqualification period is moved up to begin with week ending March 23.

ISSUE OF MISREPRESENTATION

FINDINGS OF FACT

Mr. Nelson had a claim for unemployment benefits effective January 13, 2002.  The Division determined that he was eligible to receive weekly benefits of $144.00.  He filed and received full or partial benefits for various weeks thereafter, including the weeks pertinent to this appeal.

As part of its on-going work, Benefit Payment Control of the Division requested work and earnings information from Mr. Nelson’s employer, Bering Sea Fisheries Inc.  Bering Sea Fisheries Inc. responded with the requested information.  Exhibit 6, page 1 of 4, shows that Mr. Nelson worked three days at seven hours per day during week ending March 16, 2002, for a total earnings of $294.00.

When Mr. Nelson filed for week ending March 16 over VICTOR, the telephonic filing system over which weekly certifications are filed, he certified that he did not work and that he did not have any earnings for the week.  Exhibit 7, page 1 of 5. Mr. Nelson said that although he knew he had worked and would get paid wages, he made an honest mistake in not reporting correctly when filing for that week.  Mr. Nelson was aware that he would get paid benefits for this same week. 

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Under AS 23.20.360, the benefits a person receives must be reduced by the wages a person earns.  The amount of the reduction is determined using the formula in the statute.  Mr. Nelson had earnings for the week and in the amount reported by Bering Sea Fisheries, Inc.  His benefits must be reduced accordingly.

Mr. Nelson misrepresented a material fact.  He certified that he did not have any earnings, when, in fact, he worked and earned $294.00.  Mr. Nelson was aware that he had worked and had earnings when he filed for the week, but claims only that it was an honest mistake.  The fact that Mr. Nelson did not contact the Division or attempt to return the check for the week in which he mistakenly forgot to report his earnings does not lend weight to his claim.  

The Commissioner has previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  Morton, Comm'r Decision 79H-149, Sept. 14, 1979. Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless. Thalmann, Comm’r Decision 950034, May 5, 1995.

Under AS 23.20.390, a claimant is required to repay benefits incorrectly paid.  Based on his certification, the Division paid Mr. Nelson benefits to which he was not entitled.  He must repay those.  The Tribunal also holds that Mr. Nelson received said benefits under fraudulent intent and must pay a penalty.

The Tribunal finds Mr. Nelson did not intentionally withhold the fact of his separation in order to escape a possible penalty and obtain benefits to which he was not entitled.  It is reasonable that Mr. Nelson would not believe he had separated from his employer as he was currently waiting for a call from this same employer to begin work up north. 

DECISION

The notice of determination and determination of liability issued in this matter on April 9, 2003 is AFFIRMED in part, REVERSED in part, and MODIFIED in part.

· That portion of the determination holding that Mr. Nelson voluntarily quit his employment without good cause is REVERSED and MODIFIED.  No disqualification under AS 23.20.379 is imposed, and

· benefits are allowed for the weeks ending March 23, 2002 through April 27, 2002, so long as he is otherwise eligible;

· the deduction of Mr. Nelson’s benefits is restored, and

· he is eligible for the receipt of extended benefits if otherwise eligible.

· That portion of the determination holding that Mr. Nelson’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for the week ending March 16, 2002.

· That portion of the determination holding that Mr. Nelson committed fraud or misrepresentation is MODIFIED. Under AS 23.20.387, benefits

· for the week ending March 16, 2002, are denied; 

· for the weeks ending April 12, 2003  through May 17, 2003, are denied;

· for the weeks ending April 12, 2003 through December 13, 2003, are allowed; and

· for the weeks ending March 23, 2002 through April 27, 2002, are allowed;

· That portion of the determination holding that Mr. Nelson is liable for the repayment of benefits and for the payment of a penalty is MODIFIED.  Mr. Nelson remains liable for the repayment of benefits paid to him and for a penalty amount.  This matter is REMANDED to Benefit Payment Control for a recaldulation of the amount of the overpayment and penalty iin accordance with this decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 16, 2003.
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Hearing Officer
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Bering Sea Fisheries

     
Emmonak AK  99581


