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STATEMENT OF THE CASE

On June 6, 2003, Ms. Neal filed a timely appeal against a determination that reduced his benefits under AS 23.20.360, and denied his benefits under AS 23.20.379 and 387. He was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. He filed a timely appeal.

The issues before the Tribunal are whether Ms. Neal

· voluntarily left suitable work without good cause;

· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Ms. Neal began working for Gold Cache Bingo on September 27, 2001 as a cashier.  She worked full time and earned $8.57 per hour.  On April 25, 2002, Ms. Neal quit her employ to move to Aniak, Alaska for the summer.  She wanted to get out of Anchorage, Alaska for a while to alleviate some personal problems she was having.  Ms. Neal did not ask for a leave of absence because she did not know it was a possibility and did not want to disclose the fact she was having personal problems to her employer.

A leave of absence would have been available to Ms. Neal had she asked for one.

At the time of the filing of Ms. Neal’s new claim on April 15, it was reported to the call center that Ms. Neal was still currently working for Gold Cache Bingo. The first certifications that were filed on Ms. Neal’s new claim were filed telephonically with a call center representative on May 22 and were for weeks ending April 20 through May 11.   The certifications for these weeks do not reflect that Ms. Neal reported having quit her job on April 25.  

Ms. Neal was under the impression she had told the division she had quit her job and completed a voluntary leaving statement telephonically at the same time she filed her certifications on May 22. The division was first made aware that Ms. Neal had quit her job when the employer reported it on a wage earnings audit form on January 20, 2003 that had been mailed to Gold Cache Bingo as part of a routine audit process.

Ms. Neal was asked if she wanted a three-week backdate to her claim on May 22, and although Ms. Neal was not quite sure what that meant, she responded positively.  For weeks ending April 20 and April 27, no work or earnings were reported.  Week ending April 20 was used as Ms. Neal’s mandatory waiting week on her new claim and she was not paid any benefits for that week.  For week ending April 27, Ms. Neal was paid $158.

Ms. Neal did not realize she was filing for weeks ending April 20 and 27.  When she was asked if she wanted a three-week backdate, she thought she was filing for weeks ending May 4 through May 17.  When she received her check for those weeks, she thought it was correct as she did not take into account a waiting week.

Ms. Neal received waiting week credit for week ending April 20 and payment for week ending April 27 for her full weekly benefit amount of $158.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual. 

CONCLUSION

VOLUNTARY LEAVING

An insured worker is disqualified to receive benefits under AS 23.20.379 if the insured worker left his last suitable work voluntarily without good cause. . . ..Good cause is defined in 8 AAC 85.095 as leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

Ms. Neal did not care to divulge the nature of her personal problems.  However, even if the situation had been found to be of such gravity she was compelled to quit when she did, she did not exhaust all reasonable alternatives before so doing, such as ask for a leave of absence.

The Tribunal finds Ms. Neal did not have good cause to voluntarily leave her employment.

EARNINGS

Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. Ms. Neal had earnings as reported by Gold Cache Bingo. Her benefits must be reduced accordingly.

MISREPRESENTATION

Although Ms. Neal testified she informed the call center on May 22 that she had quit her job and completed a voluntary leaving statement over the telephone when she filed certifications that day, there is no evidence in the record to substantiate her claim.   Because there is no evidence to support Ms. Neal’s contention, the Tribunal holds Ms. Neal purposefully withheld a material fact to receive benefits to which she was not entitled.  

Ms. Neal was confused as to exactly what weeks she was filing for. If she thought she was filing for weeks after she had ceased working, that misconception was magnified by the coincidence of receiving payment for three weeks during which she had not worked.   Furthermore, the call center verbiage could easily have been misunderstood when the claimstaker offered a “three week” backdate and actually went back five weeks.

The Department has consistently held that a presumption of intent to defraud arises on the basis of the falsified claim itself. Morton, Comm’r Dec. 79H-149, September 14, 1979. Simply contending a mistake or oversight does not rebut this presumption. Gillen, Comm'r Dec. 9121667, December 6, 1991. In this case, however, the Tribunal feels that circumstances mitigate a finding of fraud.

Due to the understandable confusion surrounding the weeks being file for, the Tribunal finds the Division did not meet it’s burden of persuasion in providing evidence sufficient to show Ms. Neil knowingly made a false statement regarding her earnings for weeks ending April 20 and 27.

Because of her failure to report her work and earnings and the fact that she had quit her job, Ms. Neil received unemployment benefits to which she was not entitled.  She is liable, under AS 23.20.390, for the repayment of those benefits and the payment of a penalty amount.
DECISION

The notice of determination and determination of liability issued in this matter on May 27, 2003 is MODIFIED.

· That portion of the determination holding that Ms. Neal’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for the weeks ending April 20, 2002 and April 27, 2002.

· That portion of the determination holding that Ms. Neil voluntarily quit her employment is AFFIRMED.  Under AS 23.20.379,

· benefits are denied for the weeks ending April 27, 2002 through June 1, 2002;

· Ms. Neil’s benefits remain reduced by three times her weekly benefit amount, and

· she remains ineligible for the receipt of extended benefits.

· That portion of the determination holding that Ms. Neil committed fraud or misrepresentation is MODIFIED. Under AS 23.20.387, 

· benefits are denied

· for the week ending April 27, 2002 and

· for the weeks ending May 31, 2003 through July 5, 2003.

· benefits are allowed

· for the week ending June 1, 2002.

· That portion of the determination holding that Ms. Neil is liable for the repayment of benefits and for the payment of a penalty is MODIFIED. Ms. Neil remains liable for the repayment of benefits paid to her and for a penalty amount.  This matter is REMANDED to Benefit Payment Control for a recalculation of the amount of the overpayment and penalty in accordance with this decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 16 2003.
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