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STATEMENT OF THE CASE

On June 10, 2003, Ms. Johnson timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work or voluntarily left suitable work without good cause.

FINDINGS OF FACT

Ms. Johnson began working for Dive Lab, Inc. in October 2002. She last worked on May 20, 2003. At that time, she normally worked 40 hours per week and earned $10.00 per hour.

Ms. Johnson was dissatisfied with some of her working conditions:

1. She felt that she was being required to do most of the work, while her supervisor, Mike Ward, Jr. (hereafter, “Mr. Ward”), would not do much work;

2. She believed that the office manager, who was also a friend, was discharged by Mr. Ward because her friend had complained to Mr. Ward about the lack of work they felt she was doing. Mr. Ward recalls that the office manager had quit;

3. The owner, Connie Morgan, had changed the alarm system and locks without first telling Ms. Johnson. They were not going to give a key to Ms. Johnson. Ms. Johnson felt that this showed a lack of trust in her; and

4. She did not get her second, three-month evaluation.

Ms. Johnson asked for a meeting to discuss her concerns. The meeting was held on May 20. Present at the meeting were Ms. Johnson, Mr. Ward, Mr. Ward, Sr., and Ms. Morgan. During the meeting, the subject of on-time attendance was discussed. Mr. Ward told her that, although the policy of the office had previously been to arrive anytime within reason, the policy was now being changed to arriving on time. Mr. Ward said that he would arrive at 7:00 a.m., and asked Ms. Johnson when she would like to arrive. He did not specify a time, but left it open for her to decide. Ms. Johnson took offense at his change in policy. She said that these were not the conditions under which she had been hired and that she was ready to quit.

At this point, the testimony between Ms. Johnson and Mr. Ward differed:

· Ms. Johnson testified that, when she went into the meeting, she was prepared to give two-weeks notice if the meeting did not resolve her concerns. However, after discussing them and the change in on-time policy, Mr. Ward told her to take a few days off and think about it. Ms. Morgan told Mr. Ward that she felt Ms. Johnson had already thought about it and had made up her mind to quit. She told Ms. Johnson to come in the following day and clean out her desk. Ms. Johnson did not protest.

· Mr. Ward testified that it was either Mr. Ward, Sr. or Ms. Morgan who asked her to take a couple days off to think about it. Ms. Johnson said she had already thought about it and wanted to leave then. She did not want to give two-weeks notice, but was ready to leave. Ms. Morgan told her that she could take compensatory time for the rest of the day, and then clean out her desk the following day.

STATUTORY PROVISIONSPRIVATE 

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.
CONCLUSION

Ms. Johnson contends, in effect, that she was discharged from her employment when Ms. Morgan told her to clean out her desk. Mr. Ward contends, in effect, that Ms. Johnson quit her job when she said she did not want to give two-weeks notice but wanted to leave then.

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Ms. Johnson went into the meeting with her mind made up to quit her employment if her requests were not met. When Ms. Morgan told her that she could come in the following day to clean out her desk, she did not protest that it was not her intent to quit. The Tribunal concludes, therefore, that Ms. Johnson took the action resulting in her unemployment.

Having determined that Ms. Johnson quit her employment, she bears the burden of establishing that she had good cause to quit. The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

Ms. Johnson quit her employment because the employer, after another employee either quit or was discharged, decided to change the locks and the alarm system. This is a right the employer has, and may have been based on good business reasons.

An employer also has the right to establish the work conditions. Ms. Johnson may have had an agreement with her office manager that she could come to work whenever she wanted to. This does not block the employer from changing those parameters.

Many of the decisions made by an employer in the course of the business affect the workers.  Therefore, when a worker voluntarily leaves work because of an alleged violation of a working agreement, good cause depends on whether the employer has acted unreasonably.  Even though an employer violates a working agreement, the employer is acting reasonably if:

· The employer's action was necessitated by business reasons; and

· The employer's action imposed no undue hardship on the worker (Dunn, 9321835, June 15, 1993.)

If the employer acted reasonably, the worker does not have good cause for voluntarily leaving work.  However, if the employer's action was not necessitated by business reasons, or the employer's action imposed undue hardship on the worker, then the worker has good cause to voluntarily leave work.

Benefit Policy Manual, §VL 515.15

Ensuring that employees have a set time to arrive at work is good business. An employer cannot reasonably be expected to condone employees coming to work whenever they wish to arrive. Ms. Johnson has not shown that Mr. Ward’s reason for asking her to pick a start time was not necessitated by business reasons, nor that his request imposed an undue hardship on her. In fact, the employer went beyond what most employers would in allowing her to choose her starting time.

Neither of those two reasons that Ms. Johnson gave for quitting her job is a reason that would cause the reasonable and prudent person to quit work. The other two reasons need not be discussed.

It is the conclusion of the Appeal Tribunal that Ms. Johnson quit her employment without good cause.

DECISION

The notice of determination issued in this matter on June 5, 2003 is AFFIRMED. Benefits are denied for the weeks ending May 24, 2003 through June 28, 2003. Ms. Johnson’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 22, 2003.








Dan A. Kassner








Hearing Officer
