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CASE HISTORY

Mr. Norback timely appealed a determination issued on June 10, 2003. One denies benefits pursuant to AS 23.20.379 on the ground that the claimant was discharged for misconduct connected with the work. He also appealed a June 11, 2003 redetermination that denies benefits pursuant to AS 23.20.406 on the ground that Mr. Norback is not eligible for extended benefits due to a disqualification on his claim under AS 23.20.379.


FINDINGS OF FACT
Mr. Norback last worked for Guardian Security Systems, Inc. during the period March 9, 2003 through May 5, 2003. He earned $10 per hour for full-time work as a patrol officer. Mr. Norback was discharged effective May 12 for alleged inappropriate behavior.

On May 6, Mr. Norback was placed on suspension pending an investigation regarding two incidents at the Anchorage cemetery several days earlier. The employer alleges that Mr. Norback was rude to a family mourning a loved one just prior to or at closing time. The employer believed Mr. Norback was too blunt, argumentative, and rude in asking the family to leave. Mr. Norback also refused two individuals entrance to the cemetery just at or before closing time the same day.

Mr. Norback admits that he was probably to the point with the grieving family. He had deadlines to meet and knew that the Municipality of Anchorage would be upset if he locked up late. 

Mr. Norback denies ever using any cuss words, except an occasional damn in reference to the weather, to any member of the public. He also admits that he refused the two individuals entrance into the cemetery. According to Mr. Norback, both incidents occurred at 6:00 p.m., closing time.

The employer chose to discharge Mr. Norback because of a history of alleged inappropriate behavior. The employer believed that 

Mr. Norback had been counseled several times for being rude and using cuss words. Mr. Norback recalls one time when a watch commander told him he needed to “get along” with his coworkers. Mr. Norback admits swearing in front of coworkers but contends they all swore among each other.

Mr. Value, human resources director, did not provide any witnesses to the incidents. He is aware of the weight given by the Tribunal to hearsay evidence.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....

AS 23.20.406 provides in part:

     (h)  An individual is not eligible to receive extended

          benefits for any week of unemployment in the individual's

          eligibility period if the individual has been

          disqualified for benefits because the individual

          voluntarily left work, was discharged for misconduct, or

          refused an offer of suitable work, unless the

          disqualification imposed for those reasons has been

          terminated in accordance with AS 23.20.379(d)….


CONCLUSION
The parties do not dispute that Mr. Norback was blunt to the grieving family in the cemetery. What must be decided is whether Mr. Norback’s actions amounted to misconduct connected with the work.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to provide witnesses to the incidents or to confirm counselings/warnings had taken place in the past, supports the conclusion that Mr. Norback acted reasonably and in a manner that was appropriate at the time.

Mr. Norback knew that the cemetery needed to be closed by 6:00 p.m. His failure to allow the public to remain after hours was a good faith error in judgment. Since the evidence fails to support the allegation that Mr. Norback was rude or used swear words, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on June 10, 2003 is REVERSED. Benefits are allowed for the weeks ending May 17, 2003 through June 21, 2003, if otherwise eligible. The three weeks are restored to his maximum benefits.

The redetermination issued on June 11, 2003 REVERSED. Mr. Norback is eligible for extended benefits for the period May 17, 2003 

June 21, 2003 if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 11, 2003.
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Hearing Officer

