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CASE HISTORY

Ms. Gage timely appealed a determination issued on July 1, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Gage last worked for the Loyal Order of the Moose #1942 during the period 1999 through June 8, 2003. She earned $8.75 per hour for full-time work as a bartender. Ms. Gage was discharged effective 

June 15 for allowing a suspended member into the club.

On June 2, Ms. Gage’s boyfriend (James) was suspended from entering the club for 30 days. The employer’s rules require a patron to be a member in good standing to receive service at the club.

On June 8, James brought Ms. Gage some dinner (9:00 p.m.). The club closed at 10:00 p.m. Ms. Gage was alone with three patrons when James arrived. She was about to “cut them off” and asked James to stay for security reasons. Ms. Gage did not know how the men would react to being cut off and wanted someone else in the bar, just in case. The men left with no problems about 9:45 p.m.

Ms. Gage allowed James to remain in the bar and play rippies until she closed at 10:00 p.m. She knew that James was not suppose to be in the bar but wanted him there for protection. The employer’s handbook strongly suggests that the bartender advise an officer or another employee of a pending “no sale” (no more service of alcohol), Exhibit 26, page 5.

The club had no other employees or officers at the work site on June 8. Ms. Gage simply did not think to call an officer at home to come to the club. She had never had any problems with her performance or demeanor in the past. In fact, several patrons had commented on happy Ms. Gage seemed to be.

Ms. Gage admits that the administrator (and his wife) who sanctioned James did not get along with him.

The employer advised the Tribunal two days before the hearing that they would not participate.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....

CONCLUSION

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to appear and provide direct sworn testimony establishes Ms. Gage’s testimony to be more credible.

There is no dispute that Ms. Gage knew she should not have let James into the club on June 8. However, she was on the verge of making a decision that could have caused problems within the bar.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

Ms. Gage simply made a good faith error in judgment on June 8 when her safety was in question. Given there was no history of problems with Ms. Gage, her discharge did not meet the definition of misconduct connected with the work as it is defined for unemployment insurance purposes.

DECISION
The determination issued on July 1, 2003 is REVERSED. Benefits are allowed for the weeks ending June 14, 2003 through July 19, 2003, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 25, 2003.
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