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Robert D Shaw
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CASE HISTORY

Mr. Shaw appealed a July 2, 2003 determination that denied him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Shaw began work for the employer May 12, 2003. He worked as a lead carpenter.  

Mr. Shaw did not attend work as scheduled on June 11, 2003. He did not notify the employer he would not attend work. Mr. Shaw lives alone and has no telephone. He was sick with a fever and was unable to get to a telephone. 

On June 12, Mr. Shaw felt sufficiently better to drive to a telephone to advise the employer of his illness. At that time  Mr. Johnston advised him that there was no more work for him.

During his employment, Mr. Shaw had been 4 hours late to work on May 16, 2003 because of car problems. At that time, Mr. Johnston advised him that it was important that he communicate his absences to the employer. 

On May 24, Mr. Shaw was one hour late arriving to work. On    June 2, 2003 he attended work but was unable to continue working because of back problems. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

The Division's Benefit Policy Manual  BPM, Sect. MC 15 states the following with regard absences or tardiness.

General

The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

The testimony is not really in dispute. Mr. Shaw had unexcused absences from work on three separate occasions. The third such occasion resulted in his termination. However, on that last date, it is Mr. Shaw’s sworn testimony that he was sick and unable to get out of bed to get to a telephone.

The Appeals Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in this case, the final incident leading to his discharge, Mr. Shaw has testified that he was sick and unable not only to attend work but to call. Mr. Shaw does not have a telephone and must leave his home to use the telephone. Under these circumstances, for unemployment insurance purposes, this Appeals Tribunal holds that Mr. Shaw was not terminated for work-connected misconduct. 

DECISION
The July 2, 2003 determination is REVERSED. Mr. Shaw is allowed benefits beginning with the week ending June 14, 2003 through the week ending July 19, 2003. His maximum payable benefits are restored by three weeks, and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 28, 2003.
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Hearing Officer

