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CASE HISTORY

The employer timely appealed a determination issued on June 11, 2003 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Thai last worked for Sears Roebuck and Company during the period March 18, 2001 through May 8, 2003. She earned a commission for full-time work as a shoe sales associate. Ms. Thai was discharged effective May 8 for violation of company policies.

In February 2003, the employer began an investigation involving associates in the shoe department and their use of coupons. The employer observed eight employees over the next several months, 

Ms. Thai included. The employer noted that Ms. Thai inappropriately accepted coupon numbers rather than scan the coupon itself. All the transactions involved her coworkers (as customers) in the shoe department.

The acceptance of coupons by Ms. Thai (and others) resulted in sales that were less than they should have been. Ms. Thai benefited in one sale by the use of a coupon for herself that resulted in a reduction of $10 off the initial price of the item(s). Six employees were fired as result of the investigation. 

Ms. Thai was interviewed on May 8 and admitted that she knew it was wrong. Ms. Thai clarified that statement during the hearing. She knew it was wrong after she was told of the policy during her interview, so that is what she wrote in her statement on May 8 (Exhibit 3, page 4). Ms. Thai was also under the impression if she cooperated with the investigation she would be able to keep her job.

The employer argues that Ms. Thai knew that her decision to accept coupon numbers (not the actual coupon) was against policy. The general policy requires the actual coupon. If the coupon is not in the hand of the customer, the customer is advised to return home to get it, or a newspaper is obtained so the coupon can be scanned. The employer further alleges that, if the customer does not have a coupon, management must be contacted. The policy is not in writing.

Ms. Thai did not know about the policy. Her coworkers told her in late February 2003 that coupons were being accepted. The coworkers would give the coupon number (memorized by the coworkers) to 

Ms. Thai to physically enter it into the computer. Ms. Thai did not know she had done anything wrong. 

The shoe department had a staff meeting in January 2003 to discuss the coupon policy. Ms. Thai was not present at that meeting as she was on vacation. She did not recall any coupon notice posted in her area upon her return to work on February 24.

The employer made the decision to discharge Ms. Thai because she admitted that she knew taking the coupon numbers and entering them into the computer was wrong. The employer liked Ms. Thai and was unhappy to see her fired. Management felt that all employees who admitted to the coupon activities needed to be fired.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that Ms. Thai did not know of the coupon redemption policy at the time she was discharged. She only learned of the policy at the time she was interviewed, just prior to her discharge. The employer was unable to substantiate through evidence or direct testimony that the coupon policy was widely known by all associates.

The Tribunal does not believe Ms. Thai acted with a willful or wanton disregard of the employer’s interest. Her coworkers, possibly playing on her lack of knowledge regarding the coupon policy, simply took advantage of her. The Tribunal does not dispute the employer’s ability to discharge employees who fail to meet certain company standards. However, Ms. Thai’s discharge did not meet the definition of misconduct connected with the work as it relates to unemployment insurance.

DECISION
The determination issued on June 11, 2003 is AFFIRMED. Benefits are allowed for the weeks ending May 10, 2003 through June 14, 2003, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may 

be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 24, 2003.
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