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CASE HISTORY

Mr. Grasmick timely appealed a determination issued on July 2, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Grasmick last worked for Image Plastics during the period 

April 1, 1996 through June 13, 2003. He earned $16.50 per hour plus commission for full-time work as a sales manager. Mr. Grasmick was discharged effective June 16 for a variety of reasons.

On June 3, Mr. Buchanan, owner, was upset about an invoice that was not billed high enough to cover the cost associated with the product. He tried to explain to Mr. Grasmick about making sure the quotes given to customers were sufficient to cover costs and make a profit. Mr. Grasmick told Mr. Buchanan that maybe he (Mr. Buchanan) should prepare the quotes himself. Both men were upset. The meeting ended without any resolution. Mr. Grasmick was the only person in the sales department.

On June 4, Mr. Grasmick called in sick. On June 5, Mr. Grasmick’s wife stopped by the office to advise her husband was still sick and might be in to work in the afternoon. Ms. Grasmick’s back was bothering him.

On June 11, Mr. Grasmick questioned the shop manager (Robert) about why he was late back from lunch. Both men became upset with one another. They both agreed to “take it up” with Mr. Buchanan. 

Mr. Grasmick did not supervisor Robert but had trained him on how to do the job. Mr. Grasmick had been shop manager until September 2002. Mr. Buchanan indicated that Robert’s wife should not have gotten involved. She had called Mr. Grasmick to yell at him for getting into an argument with her husband. Robert is Mr. Grasmick’s brother-in-law.

On June 12, Mr. Grasmick had to leave the office about mid-day. When he returned, he noticed Ms. Buchanan (wife of the owner who handled the accounting) had brought everyone hamburgers. 

Mr. Grasmick’s feelings were hurt when he realized he did not get one. He left 30 minutes early that day, telling Ms. Buchanan he was leaving. On June 13, Mr. Grasmick left early again; also telling Ms. Buchanan that he was leaving. 

Mr. Grasmick left early because he had worked 7.5 hours and had taken a 60 minute lunch. He and the other workers had always gotten paid for a 30-minute lunch, so he felt it was okay to leave. 

Mr. Grasmick left both days because his feelings were hurt. He admits he did not talk to Mr. Buchanan about his feelings.

The employer decided to fire Mr. Grasmick because of the problems in June as well as problems that had been present throughout 

Mr. Grasmick’s employment.

Since Mr. Grasmick became the sale manager, his quotes had been too low. Mr. Buchanan discussed financial problems with Mr. Grasmick but did not specifically go over the problems with the quotes. 

Mr. Grasmick did not know his quotes were too low until the June 3 meeting.

Mr. Buchanan argues that Mr. Grasmick made it a practice to leave work or not show up for work when he was frustrated or disgruntled. He also believed that Mr. Grasmick was the cause of employee dissention. Mr. Wranich, coworker, noticed that the work place morale became tense after Mr. Grasmick married Robert’s sister in mid-2002.

Mr. Buchanan also argues that he heard after Mr. Grasmick was fired that Mr. Grasmick was “out to get” the company. Mr. Grasmick adamantly denied that allegation.

The parties do not dispute that Mr. Buchanan did not advise 

Mr. Grasmick, either in writing or verbally, that his job was in jeopardy. He never told Mr. Grasmick until June 3 about the problems with the quotes. Mr. Buchanan never told Mr. Grasmick that he believed he was the cause of the dissention in the workplace. 

Mr. Buchanan never indicated to Mr. Grasmick that he was unhappy about his (Mr. Grasmick’s) leaving early or coming in late.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record fails to support the conclusion that Mr. Grasmick prepared quotes prior to becoming the sales manager. The Tribunal can only conclude that since becoming the sales manager, 

Mr. Grasmick prepared quotes to the best of his ability. If he failed to quote accurately, the owner did not bring it to his attention. Therefore, it has not been shown that Mr. Grasmick even had the ability to prepare quotes to the satisfaction of the employer.

In Brown, Comm’r Dec. NO. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. In this case, it appears that the claimant simply did not make probation. There is no clear evidence that he was ever able to perform the job satisfactorily. His supervisor stated that he tried but couldn't do it.

The claimant may have had a poor attitude, and the employer probably had very good business reasons for discharging him. We conclude, however, that he was discharged for inefficiency resulting from lack of job skills or experience, but not for misconduct connected with the work.

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

The employer readily admits that he did not counsel, warn, or reprimand Mr. Grasmick. Therefore, Mr. Grasmick could not have known that he had done anything wrong or that his job was in jeopardy. The employer never gave Mr. Grasmick the opportunity to meet its standards.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r Decision 86H-UI-214, September 15, 1986. 

The Tribunal does not dispute an employer’s ability to discharge employees who fail to or cannot meet certain company standards. However, in this case, it has not been shown that Mr. Grasmick acted willfully or wantonly against his employer’s interest. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on July 2, 2003 is REVERSED. Benefits are allowed for the weeks ending June 21, 2003 through July 26, 2003, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 30, 2003.
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