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CASE HISTORY

Ms. Webb timely appealed a July 2, 2003, determination that denied benefits under AS 23.20.381. Benefits are denied on the ground that she has reasonable assurance to return to work in the fall for an academic institution. 

The Employment Security Division issued a redetermination on 

July 10, 2003 that did not change the denial dates. However, that redetermination was not made part of the record. Therefore, the Tribunal can only address the initial determination.

FINDINGS OF FACT

Ms. Webb established an unemployment insurance claim effective December 15, 2002. She has worked for the Mat-Su Borough School District since December 2001 as a substitute. Ms. Webb substitutes as a teacher, in administration, or as a special education assistant. The 2002/03 school year ended on June 3, 2003.

Ms. Webb wants to work for the school district for the coming school year that begins on September 2, 2003. She has not yet turned in her paperwork to be placed on the substitute lists but plans to in the very near future.

Exhibit 4 is a written statement from the employer that advises the Employment Security Division that Ms. Webb has the possibility to substitute for the 2003/04 school year if she is placed on the current “sub list.”

Ms. Webb argues that she has no assurance of being called to work. The school district will not guarantee work for substitutes. Ms. Webb does not dispute that someone, somewhere will probably get sick and not be able to work.

Exhibit 2 is the nonmonetary determination under appeal. The CONCLUSION OF FACTS states:

Your benefits are based on service for an educational institution. You were employed in an instructional/

administrative capacity during the last school employed in an instructional/administrative capacity during the last school term and you have reasonable assurance of performing the same or similar duties during the next school term. Under these circumstances, benefits are not payable for any week which begins between 06-08-2003 through 09-06-2003.

Ms. Webb’s base period contains wages from nonacademic employer(s).

PROVISIONS OF LAW

AS 23.20.381 provides, in part:


(e)
Benefits based on service in an instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period of paid sabbatical leave provided for in the individual's contract, if the individual performs services in the first of those academic years or terms and if there is a contract or reasonable assurance that the individual performs services in the same or similar capacity for an educational institution in the second of those academic years or terms.


(i)
Benefits based on services described in (e) and (h) of this section may not be paid to an individual for a week that begins during an established and customary vacation period or holiday recess if the individual performs those services in the period immediately before the vacation period recess and there is a reasonable assurance that the individual will perform those services in the period immediately following the vacation period or holiday recess….

CONCLUSION

The record establishes that Ms. Webb has been a substitute for the school district for one and one-half school years. She only needs to supply current paperwork to be eligible to teach for the coming school year. The hearing record also contains the requisite notice from the school district that Ms. Webb has the possibility to return to work in the same or similar capacity.

In Godwin, Comm'r Decision No. 87H‑EB‑240, December 1, 1987, the Commissioner of Labor stated, in part:


It is clear that, in order for reasonable assurance to be found, there must be two different communications.  First, there must be a written, verbal, or implied agreement between the educational institution and the employee that the employee will perform the same or similar services in the second academic year . . .   There must be some indication of a mutual understanding between the parties at the end of the first year that services will be performed in the second year.  Otherwise, only a "possibility", and not a "reasonable assurance" exists.

The second communication which must exist before reasonable assurance can be found is a written communication between the school district and the Employment Security Division that an employee has been given notification of returning to work in the same or similar capacity.

In Kenai Peninsula School District vs. State of Alaska, Department of Labor, 3KN-95-878 Superior Court, July 22, 1996, the Court found in part:

It is clear from the record that Ms. Purkerson both knew that she could serve as a substitute in the upcoming year if she so chose, and that the District communicated this situation to the DOL. The Court finds that the DOL committed an abuse of discretion in relying on the word "possibly" in determining that Purkerson had only a "possibility" of returning to work the following year.

In the case noted above, the claimant did not return her rehiring packet until August. The Department found she did not have reasonable assurance because she had not been activated for the coming school year. The Court disagreed.

Based on the Godwin and the court case above, it is the conclusion of the Tribunal that Ms. Webb has reasonable assurance of returning to work as a substitute teacher. 

The determination under appeal denies Ms. Webb her entire benefit amount. Because she has nonacademic wages in her base period, the determination under appeal will be modified.

DECISION

The determination issued on July 2, 2003 is MODIFIED. Benefits based on academic wages are denied for the weeks ending June 14, 2003 through September 6, 2003. Benefits from non-academic wages are payable if otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 31, 2003.

                                  Jan Schnell, Hearing Officer

