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CASE HISTORY

Mr. Emrich appealed a determination issued on June 11, 2003 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause. 

Mr. Emrich filed his appeal on July 18 raising an issue of timeliness pursuant to AS 23.20.340.


FINDINGS OF FACT
Timeliness of Appeal Issue

Mr. Emrich opened his claim for unemployment insurance effective September 29, 2002. He received a claimant handbook shortly thereafter. On June 15, Mr. Emrich received the June 11 determination that is under appeal.

The hearing record fails to contain any evidence that Mr. Emrich had contact with the Employment Security Division (ESD) from the time he received the determination to July 18 when his appeal request was forwarded to the Appeals Tribunal. Mr. Emrich first contended that he called the ESD about an appeal sometime in late June. He then stated that he mailed a letter that was the same as an email he sent to his union on July 1. The email was not entered as an exhibit but was submitted by Mr. Emrich prior to the hearing. 

Mr. Emrich also supplied for the hearing numerous other documents that contained emails to his union and to Wage & Hour Administration. He had no evidence that a letter was ever sent to the ESD requesting an appeal.

Exhibit 1 is the notice of appeal form that is typically completed by either a representative at the call center or by the appeals office. A call center representative completed this form and noted numerous reasons given by Mr. Emrich about his delay in filing his appeal request. Those reasons were: he moved, he was busy trying to get back to work, he was talking with Wage & Hour and his union, and he was trying to live his life. Mr. Emrich also indicated to the representative that he felt he had 30 days from the date the union refused to assist him. He filed his appeal after he realized the union was not going to respond to his emails.

Mr. Emrich believed the 30-day filing period for an appeal began on the date received, plus an additional three days for mailing. Exhibit 2 is a copy of the appeal rights as they appear on the back of nonmonetary determinations. The appeal rights provide in part:

You must file your appeal within 30 days from the mailing dated of this determination…. The 30-day appeal period may be extended only if the delay is for reasons beyond your control.

Voluntary Leaving Issue

See Conclusion and Decision.


PROVISIONS OF LAW
AS 23.20.340 provides in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the date

          the determination or redetermination is mailed to the

          claimant's last address of record.  The period for filing

          an appeal may be extended for a reasonable period if the

          claimant shows that the application was delayed as a

          result of circumstances beyond the claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it.  The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations….


CONCLUSION
The record establishes that Mr. Emrich chose to delay the filing of his appeal request until after it was apparent his union would not assist him. The desire to first assemble proof in support of contentions on appeal does not constitute a reason beyond the appellant's control for so long a delay. Rosenberger, Comm'r Dec. 

No. 9322918, July 26, 1993. Smith, Comm'r Dec. No. 9428097, August 23, 1994. Further, the delay of one’s agent also does not constitute a reason beyond the appellant’s control. In Gunia, Comm'r. Decision No. 9322653, July 16, 1993.

While Mr. Emrich may not have been waiting to compile evidence, he waited to see if his union would represent him in an appeal hearing. The same reasoning as in the Commissioner cases noted above applies in this matter. Mr. Emrich took it upon himself to delay the appeal request while waiting to hear from his union. He had an obligation to ensure he did not allow the 30-day appeal period to lapse. While Mr. Emrich was only several days late, he had the determination under appeal for over a month before he filed his request. Accordingly, circumstances beyond his control have not been shown in this matter.
Voluntary Leaving Issue

The Tribunal does not have the jurisdiction to consider this matter further.

DECISION
The appeal filed on July 18 against the determination issued on June 11, 2003 is DISMISSED as untimely filed. Benefits remain denied as shown on the determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 8, 2003.
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Hearing Officer

