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CASE HISTORY 
Ms. Reed appealed a determination issued to her on March 17, 2003 that denies benefits pursuant to AS 23.20.378. She was denied benefits from weekending October 19, 2002 to weekending March 8, 2003. The issue raised by this determination is Ms. Reed’s   ability\availability for work. An attendant overpayment determination was also issued to Ms. Reed on March 14, 2003 and redetermined on June 19, 2003. 

Ms. Reed was later issued a determination on June 19, 2003 that denied benefits pursuant to AS 23.20.387 and AS 23.20.390(f). The issue to be addressed raised by that determination is whether the claimant misrepresented her ability and availability for work while applying for unemployment insurance benefits.

Ms. Reed filed her appeal from these matters on July 18, 2003 thus raising an issue of timeliness pursuant to AS 23.20.340 for the first above-mentioned determination.

FINDINGS OF FACT

Ms. Reed worked for Williams Express until late September 2002 when she was dismissed. Ms. Reed filed her unemployment insurance claim effective October 13, 2002. Her new claim is exhibit 52. Ms. Reed filed for benefits from October 28, 2002 to February 22, 2003 when she voluntarily stopped filing for benefits. Ms. Reed was paid at the rate of $194 per week.

Ms. Reed was assigned to the worker’s reemployment program (WPRS) in November 2002. The record reflects several instances of Ms. Reed’s inability to attend meetings because she was ill.      Ms. Reed has pancreatitis and for most of the time in question used pain medication which she had been on for the past three years. After her dismissal from Williams Express her health insurance continued for several months allowing her to continue her medication until sometime between January and March 2003. Nevertheless she had difficulty getting to meetings, postponing many of them. 

Eventually, the Employment Security Division (ESD) began to suspect Ms. Reed was not able to work. She was given a medical form for her doctor to complete. That document was completed and returned around March 18, 2003 (Exhibit 51). It does not clearly indicate the period when Ms. Reed was unable to work. It does indicate she was able to work on the date the form was completed.

The record reflects conversations Ms. Reed had with her WPRS representative, Melanie, where she indicated she was not well enough to work full-time. Ms. Reed denied this. She testified that as long as she had her pain medication she was able to work. She admitted having short instances where illness prevented her attendance at WPRS meetings but noted that she was looking for work, for example at the Chevron station that was located across the street from her old employer’s location, and with Nana Management Services. 

Also in March, Ms. Reed received the determinations regarding her ability\availability for work and the attendant overpayment determination. She took no immediate action regarding these determinations. Exhibit 49 is the record of a summary of a  March 25, 2003 conversation an ESD representative had with    Ms. Reed, and in which the representative advised her of her right to appeal. However, it was only after Ms. Reed had received the determination regarding her alleged misrepresentation did she file an appeal on July 18, 2003.

In early March, Ms. Reed decided not to continue filing for benefits. There was some dispute as to whether she stopped filing for benefits because she was returning to work or because she applied for Social Security disability. She did apply for disability. Ms. Reed did not remember how she had completed the documents necessary for filing a disability claim. Her claim was denied. In May 2003, Ms. Reed returned to work at Carr’s grocery stores as a cashier.

All of the notice of determinations sent to Ms. Reed and under consideration have detailed explanations of appeal rights. 

STATUTORY PROVISIONS

AS 23.20.340 provides in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the date

          the determination or redetermination is mailed to the

          claimant's last address of record.  The period for filing

          an appeal may be extended for a reasonable period if the

          claimant shows that the application was delayed as a

          result of circumstances beyond the claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it.  The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations….

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. . . . 

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.380(c) provides:

The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

CONCLUSION

Timeliness of Appeal Issue

Ms. Reed appealed the March 17, 2003 ability/availability for work determination in July 2003, well after the thirty days provided for a timely appeal. What must now be decided is whether Ms. Reed’s decision to delay filing her appeal request was beyond her control.

Ms. Reed was notified of two determinations in March 2003, and she did receive them. Both determinations explain in detail her appeal rights from those determinations. Ms. Reed did not take advantage of her appeal rights preferring instead to stop filing for benefits. She had no explanation for her decision. Not until she was notified of yet another determination further denying her benefits for misrepresenting her status while applying for benefits did she take any action to appeal.  

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown….

All the information necessary to proceed with an appeal in a timely manner accompanied all the determinations issued to Ms. Reed. She had conversations with ESD representatives about the determinations, and which included further explanation of her appeal rights. She took no action regarding the determinations issued to her in March 2003 until several months after the expiration of the 30 day period provided for a timely appeal.

This Appeals Tribunal holds that Ms. Reed’s appeal request at this late date from the determinations dated March 14 and March 17, 2003 is denied as she delayed the filing of her appeal for reasons not shown to be beyond her control preventing a timely appeal of this matter.

The Tribunal has no jurisdiction to consider the matter of    Ms. Reed’s ability/availability for work during the period October 19, 2002 to March 8, 2003. Her appeal of that determination is dismissed as untimely filed.

Misrepresentation Issue

Ms. Reed was working until September 28, 2003 when she was dismissed from her work. She filed for benefits. 

Her medical condition, which later became an issue, did not change until sometime in early 2003. She testified that she sought work with Chevron, with Nana Management, and eventually secured full-time employment with Carr’s. This Appeals Tribunal holds that the evidence does not support the conclusion that   Ms. Reed misrepresented her availability status for the weeks in question, weeks ending July 27, 2002 and August 3, 2002.

Overpayment Determination

Ms. Reed was issued a liability for overpayment redetermination on June 19, 2003. Based upon the above conclusions, it is held that Ms. Reed received benefits to which she was not entitled and must repay them. The June 19, 2003 overpayment redetermination is remanded to the ESD for reconsideration consistent with this decision.

DECISION

The appeal from the notice of determination based upon         AS 23.20.378 issued on March 17 is DISMISSED as untimely filed. Benefits remain denied from weekending October 19, 2002 to weekending March 8, 2003. 

The determination holding that Ms. Reed committed fraud or misrepresentation is REVERSED. No disqualification under AS 23.20.387 is imposed. The disqualification under AS 23.20.387, penalizing with a six-week disqualification for each week affected by a fraudulent claim is also REVERSED. 
The June 19 overpayment redetermination is REMANDED to the ESD for reconsideration consistent with this decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 19, 2003.
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Hearing Officer

