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STATEMENT OF THE CASE

On June 23, 2003, Mr. Ramirez filed a timely appeal against a determination that denied his benefits under AS 23.20.379 and AS 23.20.387. He was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.

The issues before the Tribunal are whether Mr. Ramirez

· voluntarily left suitable work without good cause;

· knowingly made a false statement or misrepresentation in connection with is claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Ramirez filed a new claim for unemployment insurance benefits effective October 1, 2000. The Employment Security Division (“the Division”) determined that he was eligible to receive weekly benefits of $138, plus $72 in dependent’s allowance. Mr. Ramirez filed weekly claims thereafter, including the weeks at issue in this appeal. 

As part of its on-going work, Benefit Payment Control of the Division mailed to Birds Eye Foods wage earnings audit forms. The forms asked that the business provide information about the days and hours Mr. Ramirez worked for it as well as gross weekly income.  

The employer reported on the forms that Mr. Ramirez had quit his job.  When Mr. Ramirez completed his weekly certification for week ending June 23, he reported his last day of work was June 21 and that he was working on call.

On June 21, his immediate supervisor informed Mr. Ramirez that no more work was available, but that he could continue to call and check on future work.  Mr. Ramirez was not called by the employer to work again until September 11, 2001, at which time Mr. Ramirez had moved and did not get the message.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b) A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Mr. Ramirez was laid off due to a lack of work.  Because he did not quit his job voluntarily, he is not susceptible to a penalty under AS 23.20.379.

Mr. Ramirez did not knowingly make a false statement, misrepresent a material fact, or knowingly fail to report a material fact with intent to obtain or increase benefits.  By the audit form, it appeared as if the employer had stated Mr. Ramirez had quit his job on June 21.  The record supports the fact that the employer was actually reporting that Mr. Ramirez was separated from its employment in September after failing to respond when called back to work on September 11.

DECISION

The notice of determination and determination of liability issued in this matter on June 12, 2003 is REVERSED.

· No disqualification under AS 23.20.379 is imposed.

· Benefits are allowed for the weeks ending June 23, 2001 through July 28, 2001;

· Mr. Ramirez’ maximum benefit amount is restored, and

· he is eligible for the receipt of extended benefits if otherwise eligible.

· No disqualification under AS 23.20.387 is imposed, and benefits are allowed

· for the weeks ending June 23, 2001 through July 28, 2001; and

· for the weeks ending June 14, 2003 through February 14, 2003.

· Mr. Ramirez is not liable for the repayment of benefits paid to him. The penalty amount is removed.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 12, 2003.
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