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CASE HISTORY

Ms. Gerke timely appealed a determination issued on July 15, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Gerke last worked for Nightingale Nursing Services during the period July 19, 2002 through June 30, 2003. She earned $35,000 per year for full-time work as a program coordinator. Ms. Gerke was discharged effective June 30 for having a poor attitude and failure to properly follow scheduling requirements.

On June 24, Ms. Stoltz, the program manager (Exhibit 8), counseled Ms. Gerke. Ms. Stoltz simply had Ms. Gerke read the letter of counseling. No detailed discussion took place. Ms. Gerke did not immediately respond to the counseling as Ms. Stoltz left the office for the remainder of the week. The counseling addressed several areas of concern to include:

· having discussions with coworkers that were detrimental to office morale, and

· obtaining travel itineraries wherein the costs exceeded what should have been submitted.

The employer was concerned about Ms. Gerke’s travel arrangements that resulted in a $1000 charge for air fare to two bush villages. The employer denied the travel request and did an independent search for comparable travel arrangements that resulted in a cost saving of approximately $500. Ms. Gerke was told that the lowest travel costs were required even if it required spending the night in the village or community. Ms. Gerke contends she gave to the employer a variety of options for the above-referenced trip, not just the $1000 total cost itinerary. 

The employer was also concerned about alleged comments made by 

Ms. Gerke regarding Ms. Stoltz and the president, Mr. Woody. 

Ms. Stoltz believed Ms. Gerke told other workers that she 

(Ms. Gerke) did not believe Ms. Stoltz understood Medicaid or travel costs in Alaska. Ms. Gerke denies that allegation.

After the June 24 meeting, Ms. Stoltz left Anchorage and placed 

Ms. Lange (program coordinator and acting manager) in charge. During the four days or so that Ms. Lange was in charge, Ms. Lange felt she had to double check all of Ms. Gerke’ scheduling. On June 30, Ms. Lange related to Ms. Stoltz the following:

· Ms. Gerke failed to meet with a client in Chugiak as directed;

· Ms. Gerke failed to call clients ahead of time to make arrangements to meet with the two closer in time, rather than hours apart;

· Ms. Gerke made it seem like an emergency for Ms. Lange to come to work before her scheduled start time; 

· Ms. Gerke failed to request travel at a lessor cost; and

· Ms. Gerke failed to verify the eligibility of clients in the bush prior to determining the travel costs.

Ms. Gerke contends that she gave a variety of options to Ms. Lange regarding a trip she scheduled while Ms. Stoltz was away. The higher cost was related to no overnight stay in the village. The employer required its staff to stay overnight if it was cost effective. Ms. Gerke did not want to stay in villages where she would have to spend the night in the school house. She had a scare in mid-June while in Togiak. The employer contends Ms. Gerke did not express her safety concerns. Ms. Gerke contends she did.

Later during the week of June 23, Ms. Gerke was scheduled to travel to the Mat-Su Valley. Ms. Lange requested she do an assessment for a coworker to save both individuals from traveling. Ms. Gerke agreed, but her appointment was in the morning. Ms. Lange had to request Ms. Gerke contact the other client to ensure she could get both appointments closer to one another.

On the way back from the Valley, Ms. Gerke was asked to meet with a client in Chugiak. She had contacted the client on her way to the Valley and left a message that she would call later that afternoon. When Ms. Gerke called the client on her way back to Anchorage, the client was not at home. She was unable to meet with the client.

Also later in the week, Ms. Lange called the office just before 8:00 a.m. to ensure coverage. She was told by Ms. Gerke that the receptionist had not yet arrived, that she (Ms. Gerke) had a 

9:00 a.m. appointment in the Valley, and the company van needed to be picked up at the airport. Ms. Lange felt Ms. Gerke made it sound like an emergency to get to the office to ensure coverage. 

When Ms. Lange arrived at the office, the receptionist had arrived and Ms. Gerke was still there. The Valley appointment cancelled and the receptionist arrived right after Ms. Lange called.

The employer alleges that the two clients involved with the $1000 travel trip were not eligible for Medicaid, and that Ms. Gerke could have made the determination of eligibility prior to the travel request. Ms. Gerke contends she spoke with the clients and based on their responses, she believed them to be eligible. The employer was unable to refute Ms. Gerke’s contention that she did in fact speak with the clients.

The employer admits that Ms. Gerke was a good worker, and that problems did not begin until mid-June. Training for the job is eight hours on how to do Medicaid assessments and on-the-job training with a more senior program coordinator. Ms. Stoltz views common sense as the training for obtaining transportation costs. Employees searched the Internet for the lowest possible fares. Travel proposals were informal--sometimes in writing, sometimes verbally. The employees had access to the company credit card.


Ms. Stoltz did not give Ms. Gerke an opportunity to explain herself regarding the events that took place while Ms. Stoltz was out of town. Ms. Stoltz relied entirely on Ms. Lange’s observations during that week.

Ms. Gerke began her position as a program coordinator in March 2003. Ms. Stoltz was hired from outside the company in February 2003. Ms. Lange began as a program coordinator in January 2003.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that the employer was unhappy with 

Ms. Gerke’s failure to obtain lowest possible air fares, her unwillingness to spend the night in remote villages, her attitude while at work, and the employer’s inability to trust that Ms. Gerke was complete in her contact/follow up with clients.

First the Tribunal will address general performance concerns. In Brown, Comm’r Dec. NO. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. In this case, it appears that the claimant simply did not make probation. There is no clear evidence that he was ever able to perform the job satisfactorily. His supervisor stated that he tried but couldn't do it.

The claimant may have had a poor attitude, and the employer probably had very good business reasons for discharging him. We conclude, however, that he was discharged for inefficiency resulting from lack of job skills or experience, but not for misconduct connected with the work.

Ms. Gerke’s short time in her position as a coordinator would logically give one the impression she was not yet fully trained. Further, the employer had no apparent set procedures for travel arrangements/requests. Ms. Gerke’s failure to meet her employer’s requirements when it came to her performance was not a willful or wanton disregard of her employer’s interests.

The hearing contained several points that were in dispute. The employer, however, has the burden in discharge cases. In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

Most of the testimony provided regarding derogatory comments was information that was given second hand to management. While the parties were both adamant about the safety concern of spending the night in a school house, the Tribunal concludes that Ms. Gerke truly “believed” she had told Ms. Stoltz about her concerns.

The Tribunal believes that Ms. Gerke could have been more forthcoming to her employer about her concerns. However, the employer also had vague policies and direction with regard to scheduling. Further, the employer counseled Ms. Gerke only once, wherein Ms. Gerke was unable to explain or give a response. She was not given an opportunity to give her position regarding the final days of her employment.

The employer has a right to discharge employees who fail to or cannot meet certain company policies. However, in this case, 

Ms. Gerke’s discharge was for reasons other than misconduct connected with the work.

DECISION
The determination issued on July 15, 2003 is REVERSED. Benefits are allowed for the weeks ending July 5, 2003 through August 9, 2003, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 20, 2003.








Jan Schnell








Hearing Officer

