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STATEMENT OF THE CASE

On July 30, 2003, Ms. Dennis timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Dennis began working for Pioneer Lodge Inc. in April of 2003. She last worked on July 4, 2003. At that time, she normally worked 24 hours per week as a bartender and earned $8 per hour.

Ms. Dennis worked for Mr. and Mrs. White, who were the owners of Pioneer Lodge Inc. On July 4, Ms. Dennis picked up some supplies for her employer in Anchorage.  When she dropped the supplies off at the lodge that evening, the employer’s daughter, who was the manager, questioned the validity of the receipts in front of the customers.

Ms. Dennis had disagreements with the manager before and had been instructed to call the owners in such cases instead of leaving written notes in the workplace.  Ms. Dennis called Mrs. White on the evening of July 4 to voice a complaint about the daughter.  The conversation ended with Mrs. White yelling at Ms. Dennis, calling her a liar, and stating she did not expect her to come in to work the next day.

Ms. Dennis was scheduled to work July 5.  At the end of her conversation with Mrs. White, Ms. Dennis did not know if she still had a job.  Because Ms. Dennis would have had to arrange transportation to get to work, and because she did not want to run the risk of being fired in front of customers, Ms. Dennis called her employer back at 12:30am and left a message that instructed her employer to call her if she wanted her to work the next day.

When Ms. Dennis did not hear back from her employer, she assumed she was discharged and did not contact her employer again until July 11 to pick up her check.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Ms. Dennis did not go into work as scheduled because she did not know if she still had a job. In the Employment Security Division’s Benefit Policy Manual § VL 135, it states in part:

If the worker assumes the worker has been discharged and communicates that assumption to the employer, and the employer makes no effort to correct the worker's assumption, the resulting separation is a discharge. On the other hand, if the worker does not attempt to clarify the matter, when it is reasonable for the worker to do this, the separation is a voluntary quit.

Leaving in anticipation of a discharge is a voluntary leaving, not a discharge. This is true no matter how well‑founded the worker's belief was that the employer would discharge the worker if the worker did not leave (West, 9321473, June 15, 1993.)  The Commissioner stated, “We have . . . held . . . that quitting a job in anticipation of a discharge is without good cause.”  (Spence, 9324931, Feb. 9, 1994) 
Ms. Dennis left a voice message with her employer regarding her schedule for the following day.  Because of the lateness of the call and the fact the message did not ask specifically if she was discharged, Ms. Dennis is not considered to have met her obligation of communicating to the employer that she thought she was discharged.  

Not being expected to show up for a shift does not necessarily mean discharge.  Ms. Dennis had a scheduled shift for the next day that had not been specifically cancelled in her conversation with the owner, even though the conversation did not go smoothly. It would have been reasonable of Ms. Dennis to show up for work, or attempt to contact her employer again to verify her working status.

Because Ms. Dennis is not considered to have adequately attempted to clarify whether she was discharged or not, she is considered to have voluntarily quit her employment.  Because Ms. Dennis quit her job, good cause for doing so must be found if benefits are to be allowed.

The Commissioner has stated, as noted above, that quitting a job in anticipation of a discharge is without good cause.

It is the conclusion of the Appeal Tribunal that Ms. Dennis voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on July 28, 2003 is AFFIRMED. Benefits are denied for the weeks ending July 5, 2003 through August 9, 2003. Ms. Dennis’ benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 29, 2003.
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