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CASE HISTORY

Ms. Giordano timely appealed a determination issued on July 29, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if she was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Giordano worked for the Anchorage Glacier Pilots during the period July 2001 through July 10, 2003. She earned $10 per hour for full-time work as a sales representative. Ms. Giordano’s employment ended about mid-day on July 10.

On July 9, Ms. Giordano and her manager (her sister, Ms. Nelson) got into a family argument. Both women were upset. Ms. Nelson told 

Ms. Giordano that she would not be getting any more hours. 

Ms. Giordano had been on six hours per day due to a workers’ compensation injury. Ms. Giordano had just been released to return to full-time work.

About mid-day on July 10 when Ms. Nelson arrived at work, 

Ms. Giordano asked again what her hours would be. Ms. Nelson again told her she would not be getting any more hours. Ms. Giordano became upset and told Ms. Nelson that she could not cut her hours. Ms. Giordano proceeded to call her insurance representative to find out what to do.

Ms. Nelson then called the owner (Chuck) and requested he research Ms. Giordano’s time cards to verify that she had worked full-time prior to the injury. Ms. Giordano was very upset that her sister called her (Ms. Giordano) a liar. She left the work site to take a break. When Ms. Giordano returned, she told Ms. Nelson that she was leaving and left again for the rest of the day. She planned to return the next day.

Ms. Giordano forgot a bag and had to return to her work site about one minute after she had left. When she came back into the room, Ms. Nelson told Ms. Giordano to leave her keys. Ms. Nelson then threw Ms. Giordano’s coat at her (Ms. Giordano) as she was leaving. Ms. Nelson went on to state that if there were any other personal belongings left behind that they would be mailed.

At that point Ms. Giordano believed she had been fired. She did not intend to quit when she left. Ms. Giordano left only to “cool down” so she would not lose her temper in the sales area in front of customers. She and her sister had rifts between them in the past. Ms. Giordano understood that her sister was upset and believed her sister understood that she was upset. It was not uncommon for employees in general to leave the work site if upset, but only if another worker was on hand.

Ms. Giordano had witnessed, at least four or five times, her sister discharge other employees. Ms. Nelson would tell the discharged employee to “leave your keys.” It was understood that comment meant the employee was fired. 

Ms. Giordano has not yet spoken to her sister. She spoke to Chuck on July 11 who indicated he would mail her final check.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
It must first be determined whether Ms. Giordano quit or was discharged from her employment.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment.  Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987.  Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The record establishes that it was not uncommon for employees to leave when they were upset. Ms. Giordano’s relationship as the sister of the manager made the situation even more tenuous. There is insufficient evidence to conclude that Ms. Giordano intended to quit. The employer’s comment “leave me your keys” is sufficient to show the employer acted to end the employment relationship. Therefore, the employer has the burden to show misconduct connected with the work.

Ms. Giordano’s decision to leave the work site may have in most cases been misconduct. The employer’s failure to appear and provide rebuttal testimony establishes that it was a common practice for employees to leave when upset. The Tribunal believes, given the relationship between Ms. Giordano and her sister, that 

Ms. Giordano’s decision to leave the work site when she did was logical. There is no evidence of previous problems. Therefore, misconduct connected with the work has not been shown in this matter.

DECISION
The determination issued on July 29, 2003 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending July 12, 2003 through August 16, 2003, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 22, 2003.
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