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CASE HISTORY

The employer timely appealed a determination issued on July 24, 2003 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Davis last worked for Totem Ocean Trailer Express, Inc. during the period April 1999 through July 3, 2003. She earned $25.95 per hour for full-time work as an accounts receivable clerk. Ms. Davis quit effective July 3.

On June 26, Ms. Davis met with her supervisor, Mr. Kessler, to discuss continued employment. She had just returned to work after being off for three days due to a suspension from work. Ms. Davis advised Mr. Kessler that the work situation was affecting her health (stomach problems), and that rather than face being fired she would resign. Because of a planned vacation that was scheduled to begin on July 7, the employer allowed her to work only one more week. The employer paid Ms. Davis through July 11.

In April 2003, Ms. Davis received her first written warning from Mr. Kessler. He began as the financial manager on January 2, 2003. Ms. Davis received two other write-ups in June 2003, the final write-up resulting in the three-day suspension. Ms. Davis had one write-up in July 2002. Because the company contract with the union (Teamsters Local 959) allows for a discharge after four write-ups, Ms. Davis was concerned about continued employment.

Mr. Kessler assured Ms. Davis that he did not want to fire her. He expected her to do her job as assigned. Ms. Davis had been warned verbally numerous times. The written warnings were for mistakes made during the course of her duties.

Ms. Davis did not seek the assistance of a physician before she quit. She had stomach problems in the past and knew from experience that stress caused her problems. Ms. Davis, as a union employee, had the ability to take sick leave. She had at least a month of sick leave on the books when she quit. Ms. Davis also could have requested time off under the Family Medical Leave Act or filed a grievance regarding the write-ups.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The record establishes that Ms. Davis quit her job. Therefore, she has the burden to show good cause for leaving work.

In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains two elements. The reason for leaving must be compelling, and the worker must exhaust all reasonable alternatives before leaving.

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. In re Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.” Stiehm, Comm’r Dec. 9427588, July 29, 1994.

The Department has also long held that an employee is not able to establish good cause for quitting if she fails to pursue the reasonable alternative of conferring with her employer about her feelings against her manager before she quits work. Shepard, Comm'r Dec. 86H-UI-324, December 10, 1986; other cites omitted.

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.

The employer has a right to expect the work to be completed in the manner prescribed. Ms. Davis had numerous verbal warnings about her work performance. The written warnings that followed is a natural progression in the employer’s disciplinary process. While Ms. Davis may have been stressed over those warnings, her decision to quit because she thought she might face a discharge was without good cause.

Finally, if the working environment is harmful to one’s health, good cause for leaving may be shown. However, the worker must make attempts to adjust the situation. Ms. Davis did not seek the advice of a physician. She did not seek time off to allow her time to rest and get better. Ms. Davis had the ability to seek the assistance of her union yet chose not to. Accordingly, good cause for leaving work has not been shown in this matter.

DECISION
The determination issued on July 24, 2003 is REVERSED and MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(1) for the weeks ending July 12, 2003 through August 16, 2003. Ms. Davis’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 12, 2003.
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