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STATEMENT OF THE CASE

On August 5, 2003, Mrs. George timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily left suitable without good cause or whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Mrs. George began working for North Star Housing LLC on June 1, 2001. She last worked on June 2, 2003. At that time, she normally worked varied hours per week and earned $1600 per month.

Mrs. George had numerous health problems herself and within her immediate family the year previous to her separation from her employer.  These problems had caused her to miss work.  In the middle of May, Mrs. George had been advised by her physician to quit work, but she did not want to take his advice.  On June 3, Mrs. George had another surgery, which put her even further behind in her job duties.

On June 16, Mr. Chevalier, the owner of North Star Housing LLC, discharged Mrs. George due to her inability, from absenteeism, to get her work done.  The owner understood the necessity of Mrs. George’s leave requests, and valued her as an excellent employee, but needed to catch up on the backlog that had accumulated in her absence.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Had Mrs. George voluntary quit her job, good cause for doing so would have been found, as she would have quit under the advice of her physician while continuing to request medical leaves up to that point.  However, Mrs. George did not have a choice to continue working after June 14.  This makes her separation a discharge as the employer was the moving party.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

Because Mrs. George was discharged, the burden of persuasion is with the employer to show it discharged Mrs. George for misconduct in connection with the work if the benefits are to be denied.  The employer had no intent of so doing.  It testified Mrs. George was an excellent employee and it was left with no other choice but to discharge her in order to get the work done.

The Employment Security Division’s Benefit Policy Manual § MC 15, states in part:

An employer may have good reason to discharge a worker who is frequently absent or tardy, but that does not necessarily mean that the reason for the discharge was misconduct.  Even if the worker was warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardiness and the worker's ability to control it.  When the last instance of absence or tardiness is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown.

Mrs. George was discharged due to absenteeism resulting from her medical problems.  These medical problems were confirmed by her physician and not disputed by her employer.  They were outside of her control, including her last absence for her June 3 surgery.  Because Mrs. George was absent for a compelling reason, she is not considered to have been discharged for misconduct in connection with her work.

It is the conclusion of the Appeal Tribunal that North Star Housing LLC has not established it discharged Mrs. George for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on July 16, 2003 is REVERSED.  No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending June 21, 2003 through July 26, 2003. The reduction of Mrs. George’s benefits is restored, and she is eligible for the receipt of extended benefits so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 19, 2003.
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