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CASE HISTORY

Mr. Baker timely appealed a determination issued on July 31, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work. 

Mr. Baker also appealed an August 6, 2003 redetermination that denied his extended benefits pursuant to AS 23.20.406.


FINDINGS OF FACT
Mr. Baker worked off and on for Yukon Kuskokwim Health Corporation (YKHC) during the period May 1999 through July 11, 2003. He earned $14.37 per hour for full-time work as a crisis management specialist. Mr. Baker’s employment ended the close of business on July 11.

On July 11, Mr. Baker was told that the full-time position he applied for was filled by someone else. He asked Ms. Chief, human resources manager, about that decision. Ms. Chief indicated that because of Mr. Baker’s criminal record he should not be working with clients. Because of an audit that was in the process of being conducted, Mr. Baker’s assault in the fourth degree conviction (1990) was being looked at again to determine if he could continue in his current position.

Ms. Chief went on to tell Mr. Baker that he could apply for other work within YKHC but only indicated types of work for which he would not be considered. Mr. Baker left after taking some blank applications. He did not question Ms. Chief about work that he could do with his criminal record. Mr. Baker had no reason why he did not question Ms. Chief about other work that he could have done.

Mr. Baker did not return to work after July 11. He felt that 

Ms. Chief’s indication that he would not be able to continue in his job, coupled with the fact that another person had been hired, meant that he had no choice but to leave or be fired. Mr. Baker did not want to be fired from his job. His replacement had not yet started, nor had a starting date been given.

The employer did not participate in the hearing. Exhibit 7 is a summary of a conversation between the employer and Anchorage Call Center representatives. The employer contends that the audit required them to do background checks on all its employees. According to Ms. Chief, Mr. Baker would have been allowed to remain employed until the background check was complete. Ms. Chief admits that she told Mr. Baker that he may be asked to resign or be fired.

Both the employer and Mr. Baker admit that Mr. Baker was never told he was fired on July 11. Mr. Regan, attorney, argues that Mr. Baker was prohibited by company rule from working in his crisis management position.

Mr. Baker has not worked since July 11, 2003.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

(d)  The disqualification required in (a) and (b) of this

          section is terminated if the insured worker returns to

          employment and earns at least eight times the insured

          worker's weekly benefit amount….

AS 23.20.406 provides in part:

     (h)  An individual is not eligible to receive extended

          benefits for any week of unemployment in the individual's

          eligibility period if the individual has been

          disqualified for benefits because the individual

          voluntarily left work, was discharged for misconduct, or

          refused an offer of suitable work, unless the

          disqualification imposed for those reasons has been

          terminated in accordance with AS 23.20.379(d)….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
It must first be decided if Mr. Baker quit his job or if he was discharged.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

In Pence, Comm'r Dec. No. 93 4931, February 3, 1994, the Commissioner states in part:

The issue in this case concerns whether the claimant was discharged for misconduct connected with his work, or whether he voluntarily quit suitable work without good cause. The Tribunal concluded the claimant was discharged. That is in opposition to the claimant's own written statements and testimony that he quit (exhibits 3A & B).  Although he did believe the employer was going to fire him, no formal termination notice had been given to him, nor had any date been set for such termination. The hearing officer apparently based her conclusion on notes in the record from an interview with an employer representative who indicated the claimant's discharge was "most probably imminent."  There is no evidence the claimant was told he would be discharged and such a conclusion is not supported by the evidence. Rather, the claimant resigned his job voluntarily and abruptly and we hold that quitting a job in anticipation of discharge is without good cause….

While Mr. Baker may have been discharged at some point in the future, he was not specifically discharged on July 11. In fact, the employer wanted him to seek other work he qualified for while he remained. Although Mr. Baker apparently did not understand that he was to remain employed while seeking other work, he failed to verify with or seek the assistance of the human resources manager.

Mr. Baker failed to obtain information that probably would have allowed him to remain employed. There is no evidence that 

Mr. Baker would have been fired within a day or two of July 11. His replacement had not even started work yet. Mr. Baker quit his employment. Therefore he has the burden to show good cause compelled him to quit when he did.

The record fails to support the conclusion that Mr. Baker could not have continued, at least for a short period of time, in his crisis management position. He had the ability to seek out other positions and apply for any openings. Mr. Baker failed to make that effort. His decision to quit without seeking alternatives, and because he did not want to get fired, was without good cause.

Mr. Baker has not worked since he left his employment with YKHC. He is not eligible for extended benefits.

DECISION
The determination issued on July 31, 2003 is AFFIRMED. Benefits are denied for the weeks ending July 19, 2003 through August 23, 2003. The redetermination issued on August 6, 2003 is AFFIRMED. 

Mr. Baker’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 26, 2003.
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Hearing Officer

