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CASE HISTORY

Mr. Carney timely appealed a determination issued July 15, 2003 which denied him benefits under AS 23.20.379.  The issue is whether Mr. Carney voluntarily left suitable work without good cause or was terminated for work connected misconduct.

FINDINGS OF FACT

Mr. Carney was employed by Mat-Su Community Transit as a bus driver beginning in January of 2001. His employment ended June 13, 2003. Mr. Carney worked 7-hour shifts, Monday through Friday, in the Mat-Su valley area. Mr. Carney earned $12.50 per hour.  

Mr. Carney had been drinking on the night of June 12, 2003 and had his last alcoholic beverage at 5:00 a.m. on June 13, 2003. He went home and went to bed until it was time for him to get ready for work, which began later that day at 1:00 p.m.

On his way to work on June 13, 2003, when Mr. Carney was stopped by the Wasilla police for having expired tags on his vehicle, the officer smelled alcohol on his breath. Mr. Carney was given a breathalyzer test, which he failed, and subsequently went to jail for driving under the influence (DUI). He was incarcerated in Palmer for 12 hours on that day only. 

Mr. Carney lost all of his driving privileges when he was stopped by the police.

A valid commercial driver’s license (CDL) with a passenger endorsement was a requirement of Mr. Carney’s bus driver job. 

From his cellular phone on his way to jail Mr. Carney called the employer. He spoke with Sherry, the administrative person in the office, to advise her of the situation. Mr. Carney told her he could no longer work for the company because he lost his driving license. He did not ask for a leave of absence or a transfer to other work. Mr. Carney did not return to work. 

Mr. Carney believes that representatives from Mat-Su Community Transit went to the Palmer jail to find out what happened to him. Mr. Carney did not see or talk to anyone from the company while he was incarcerated.

Mr. Carney did not specifically tell his employer that he quit his job; Mr. Carney was never told by the employer that he was fired.

Although the employer did not participate in the hearing, the separation paperwork (Exhibit 6, pages 1 and 2) filled out by Sherry, the company representative, indicated that Mr. Carney had quit his job.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s last work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

“…payment of unemployment insurance benefits is intended to assist those who are unemployed through no fault of their own.” Labar, Comm'r Dec. 96 1303, August 5, 1996. 

Mr. Carney’s employment ended because of his actions off the job that resulted in a DUI charge. Driving under the influence of alcohol is a serious matter that not only impacts the employer but the public as well. Mr. Carney drove under the influence and, as a result, lost his driving privileges. His employer was, therefore, unable to use his services. 

The revocation of his license was within Mr. Carney’s control and directly impacted his ability to perform the employer’s work. When he called the employer to relate his situation, Mr. Carney also conveyed that he had to leave the job due to the revocation of his driver’s license. Therefore, I hold Mr. Carney’s separation from work was a quit but without good cause.


DECISION

The July 15, 2003 determination is AFFIRMED. Benefits are denied pursuant to 

AS 23.20.379(a)(1) (voluntary leaving) beginning with the week ending June 14, 2003 and ending with the week ending July 19, 2003. His maximum payable benefits remain reduced by three weeks, and future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 27, 2003.
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