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STATEMENT OF THE CASE

On August 7, 2003, Ms. Ludwig filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Ludwig began working for Glacier State Contractors Inc. on November 25, 2002. She last worked on July 1, 2003. At that time, she normally worked 40 hours per week and earned $15 per hour.

Ms. Ludwig worked as a secretary in the project office adjacent to the airport.  She is dating Mr. Miller, who was one of the union workers dispatched to the job that Glacier State Contractors is doing at the Ketchikan airport.  Mr. Miller did not want to work on this job anymore, but could not just quit, as the union would then dispatch him to the same job.  In order to be relieved permanently of his current position, Mr. Miller had to be discharged.

On July 1, after consuming four beers, Mr. Miller decided to go to the worksite with the ultimate goal of being discharged, and then picking up his tools and retrieving his personal vehicle, which was parked on the job site located in a secured area of the airport.

Ms. Ludwig considered this a potentially volatile situation and tried to diffuse it by calling the employer ahead of time to warn them of Mr. Miller’s intentions and then accompanying Mr. Miller to the job site by driving him in their vehicle.  Mr. Miller would have otherwise taken a taxi, according to Ms. Ludwig.

Ms. Ludwig and Mr. Miller used the combination lock to gain entrance to the secured work site where employees of Glacier State Contractors were working, including Mr. Mason, the supervisor whom Mr. Miller wanted to discharge him.  The two got into Mr. Miller’s vehicle, with Mr. Miller driving, and proceeded to follow Mr. Mason, also in a vehicle, around the site.  At one point Mr. Miller tried to offer Mr. Mason an open bottle of beer.  

When Ms. Ludwig realized things were getting out of hand, and that she could not control the situation, or be of assistance at minimizing it’s volatility, she got out of the vehicle, out of Mr. Miller’s presence, and told Mr. Miller to stop his behavior.  At that point, Mr. Mason discharged both Mr. Miller and Ms Ludwig.

Ms. Ludwig had never been reprimanded or put on progressive discipline for any reason before being discharged.  The employer chose not to institute progressive discipline because she was discharged for more than one company violation:  having open alcohol in a vehicle and compromising the safety of employees.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

Misconduct is defined in the regulation as including “gross or repeated negligence.”  It does not include “ordinary negligence in isolated instances.”

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to [the] results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99, cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996.

The conduct leading to Ms. Ludwig’s discharge on July 9 was an isolated instance of such conduct.  She had not been reprimanded or put on progressive discipline before that date.  Ms. Ludwig voluntarily accompanied Mr. Miller to the worksite to try and diffuse what she knew could very well lead to a volatile situation.  It is unclear if at that point she was acting in the best interest of her employer or of Mr. Miller.  She was not enabling Mr. Miller in his mission, as he would have taken a taxi had she not driven him.

Ms. Ludwig was unable to diffuse the situation.  When she realized this, she removed herself from Mr. Miller’s vehicle and presence.  While Ms. Ludwig ought to have known that accompanying Mr. Miller to the worksite could have led the employer to conclude she was assisting Mr. Miller in his mission, she was not recklessly or wantonly indifferent to the results on the employer.  This makes her actions an example of ordinary, and not gross, negligence, as well as an example of poor judgment. 

Because the conduct of Ms. Ludwig has been determined to be an isolated instance of ordinary negligence, and because the definition of misconduct in the regulation does not include ordinary negligence, Ms. Ludwig cannot be found to have been discharged for misconduct in connection with the work.

It is the conclusion of the Appeal Tribunal that Glacier State Contractors Inc. has not established it discharged Ms. Ludwig for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on August 1, 2003 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending July 12, 2003 through August 16, 2003. The reduction of Ms. Ludwig’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 19, 2003.


          Janne Carran, Hearing Officer

