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STATEMENT OF THE CASE

Ms. Pittman timely appealed a July 30, 2003 notice of non-monetary determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether Ms. Pittman was discharged for misconduct connected with her work or whether she quit her job without good cause.

FINDINGS OF FACT

Ms. Pittman began working for US Coast Guard’s childcare center on August 27, 2002. She last worked on December 4, 2002. At that time, she normally worked 40 hours per week and earned $8.25 per hour for morning work as an assistant child care provider and $10.00 per hour for afternoon work as the lead child care provider.

On December 4, 2002 Ms. Pittman was driving a busload of 15 boisterous children from their school back to the day care center on the Coast Guard base when a child, Brenda, began punching another child, Margaret. While still driving the bus, Ms. Pittman reached behind her with the intention to tap Brenda on the knee to get her attention and to stop her from hurting Margaret. 

Instead of tapping Brenda’s leg, Ms. Pittman grabbed her leg. Ms. Pittman thought at first she had hit Brenda’s leg, but she actually grabbed Brenda’s leg “too hard”. As she was worried that someone was hurt, Ms. Pittman pulled over to the side of the road not only to calm herself down but also to made sure Brenda and Margaret were all right. Ms. Pittman testified that Brenda did not cry but instead acted only shocked that 

Ms. Pittman would grab her leg like that. The children calmed down after the leg-grabbing incident.

Ms. Pittman drove the children to the day care center and immediately went to tell Karen, the director of the center, about the incident. Ms. Pittman was very upset and emotional about the incident and told Karen that she (Ms. Pittman) thought she may have hit Brenda. In Ms. Pittman’s mind grabbing the leg of a child is the same as hitting a child.

Karen examined Brenda, and there was no bruise on her leg where Ms. Pittman had grabbed her. Karen then spoke with Brenda’s parents. 

The next day, Karen told Ms. Pittman that she could either resign or be terminated, as Brenda’s mother did not want Ms. Pittman working there any longer. The day care center did not want the liability of having Ms. Pittman continue to work there.  

Ms. Pittman chose to resign so that her future employment possibilities on base would not be hindered. Karen directed Ms. Pittman to write on her resignation paperwork that she, Ms. Pittman, was resigning to seek other employment opportunities.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

I hold that Ms. Pittman had no choice in continuing her employment. She is considered to have been dismissed from her position. The issue is, therefore, whether she was dismissed for work-connected misconduct.

In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

Ms. Pittman should not have tried to discipline a child while she was driving. However, there was a child in jeopardy of being hurt by another child. Ms. Pittman had no intention of harming Brenda. She simply grabbed the child’s leg too hard while driving. 

The employer did not participate in the hearing.

This incident seems more a “good faith error in judgment” brought on by one unruly child, rather than a “wilful and wanton disregard of the employer’s interest.” I hold that US Coast Guard NAF has not established it discharged Ms. Pittman for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on July 30, 2003 is MODIFIED. 

Ms. Pittman is allowed benefits pursuant to AS 23.20.379 (a)(2) (termination) for the week ending December 7, 2002 through the week ending January 11, 2003. There will be no three-week reduction in benefits, and Ms. Pittman may be eligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 29, 2003.
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