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CASE HISTORY

Mr. Picklesimer timely appealed a determination issued on July 23, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Picklesimer worked for Wilderness Pizza, Inc. (Domino’s Pizza) during the period June 20, 2002 through June 3, 2003. He earned $7.25 per hour plus tips for full-time work as a driver. 

Mr. Picklesimer’s employment ended effective mid-day on July 3. He worked approximately 12 hours the last week of his employment. His excess earnings amount is $303.33.

On June 3, Mr. Picklesimer was stopped for speeding. He received a ticket for speeding, driving with a suspended license, driving a vehicle without insurance, and driving without a seatbelt. After his wife picked him up and took him back to the restaurant, 

Mr. Picklesimer clocked out and left for the day to try to resolve the problem with his license. He informed the employer several days later that he would not be able to get his license for several weeks.

Mr. Picklesimer wanted to continue to work but knew he could not drive without a license. The employer had no work available that did not require driving.

Mr. Picklesimer knew the car (Dodge) he was driving on June 3 did not have an insurance card or statement from the insurance company that it was covered. Several weeks earlier, his car became inoperable. Mr. Picklesimer asked his wife to change the insurance from the old car to the Dodge. He assumed she did but continued to ask her to get proof of insurance. Mr. Picklesimer did not take the time to visit his State Farm Insurance office to obtain the proof himself.

Mr. Picklesimer did not know his license had been suspended because “DMV” sent the notification in April 2003 to an incorrect address.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

     faith errors in judgment or discretion; or

(2)  A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job….

CONCLUSION
The Tribunal must first decide whether Mr. Picklesimer quit or if he was discharged. 

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Mr. Picklesimer wanted to continue to work. The employer had no work available. Therefore, the employer was the party who had the ability to retain the employment relationship and acted to end it.

In White, Comm’r Dec. 01 0058, March 28, 2001, the Commissioner states in part:

As we have held in previous cases, payment of unemployment insurance benefits is intended to assist those who are unemployed through no fault of their own. Labar, Comm'r  Dec. 96 1303, August 5, 1996. Driving while intoxicated is a serious matter that not only impacts an employer, but the public as well. The claimant has not denied that he was convicted of driving while intoxicated and therefore lost his driving privileges. His employer was unable to use his services as a result. We hold that the claimant's actions in this case amounted to a wilful disregard of the employer's interest that had an adverse impact on the employer. Therefore, the claimant was discharged for misconduct connected with the work.

The State of Alaska requires all drivers to have proof of insurance on their person if stopped by the police. Mr. Picklesimer knew that he did not have proof of insurance. He chose not to follow up on his request that his wife change the insurance on their vehicles. Mr. Picklesimer knew or should have known that to be caught driving without proof of insurance in the State of Alaska could result in the loss of his license. By doing so, Mr. Picklesimer lost his ability to drive, and therefore his ability to continue to work for Domino’s Pizza.

An employer has the right to expect its drivers to have the proper license and insurance. While Mr. Picklesimer may not have known his license had been suspended, he knew he did not have the proof of insurance. Therefore, the resulting discharge was for misconduct connected with the work.

Mr. Picklesimer’s employment ended on June 3. His earnings for that week equated to approximately $87. 

DECISION
The determination issued on July 23, 2003 is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the weeks ending June 7, 2003 through July 12, 2003. Mr. Picklesimer’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 5, 2003.
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Hearing Officer

