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STATEMENT OF THE CASE

On August 12, 2003, Mr. Maxie timely appealed a notice of determination issued under AS 23.20.379. The issue before the Appeal Tribunal is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Maxie began working for the Native Village of Napaskiak in January of 2003. He last worked on July 3, 2003. At that time, he normally worked 36 hours per week and earned $11 per hour.

Mr. Maxie originally began working as a maintenance man.  In April, he was promoted to tank farm operator.  His duties included taking care of the gas and heating fuel sales.

 Mr. Maxie did not have any problems working around the gas fumes until the weather began getting hot in June.  This intensified the effect of the fumes upon Mr. Maxie and he began getting headaches everyday at the end of his shift.

Mr. Maxie complained to the assistant tribal administrator who apologized for the effect of the fumes, but nothing was done.  Mr. Maxie would have returned to his position as maintenance man, but it had already been filled.  Mr. Maxie asked for a leave of absence for the summer months, which was not granted.  Mr. Maxie quit his job July 3.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 235, states in part:

The worker's health or physical condition is good cause for voluntarily leaving work only if there is some connection between the work and the worker's condition.  Compelling reasons are established only if:

· the conditions of work actually impair the worker's health, or 

· the worker has a reasonably-founded belief that the conditions impair the worker's health, or 

· the worker's physical condition prevents the worker from performing the work. 
Mr. Maxie was having daily headaches as the result of the gas vapors at his worksite.  Although he could have continued working under those conditions, it would have been unreasonable to expect him to do so.

Mr. Maxie exhausted all reasonable options to try to preserve his employment before quitting his job.

It is the conclusion of the Appeal Tribunal that Mr. Maxie voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on July 31, 2003 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Maxie is allowed benefits for the weeks ending July 12, 2003 through August 16, 2003 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits so long as he is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 8, 2003.


Janne Carran


Hearing Officer

