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CASE HISTORY

Ms. Fasoline timely appealed a determination issued on July 29, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Fasoline worked for the Katmai Hotel during the period May 2, 2003 through July 12, 2003. She earned $7.15 per hour plus tips for part-time work as a waitress. Ms. Fasoline quit without notice on July 12.

During the last several weeks of her employment, Ms. Fasoline had to work several days a week with Ruth, a coworker and cook. Typically, Ruth was a waitress full-time but was asked to cook twice a week because of staff problems. This caused Ms. Fasoline and Ruth to have to work with one another.

Ruth was known to “fly off the handle quickly” with other employees. Ruth would get within inches of Ms. Fasoline and shake her (Ruth’s) finger in her (Ms. Fasoline’s) face. Ms. Fasoline overheard Ruth tell another worker that she (Ms. Fasoline) had an “attitude.” When Ruth complained to management she was told to ignore Ruth, and that Ruth treated everyone that way.

On July 12, Ruth asked Ms. Fasoline why she did not pick up an order. Ms. Fasoline explained that she left the order under the heat light to keep it warm until the customer came in to pick it up. Ruth then got up and told Ms. Fasoline that “her children would never be disrespectful.” Ruth went on to say that she was “going to have someone do something about this.”

Ms. Fasoline went to the hotel office to complain to Roger, an officer worker. She told him that she could not stay at the work site. Roger indicated that she just could not leave in the middle of her shift. Ms. Fasoline left anyway.

Prior to July 12, Ms. Fasoline complained to Shirley Nicholas, office manager, who told Ms. Fasoline to write down her concerns. Ms. Nicholas would then give any complaints to the owners to be investigated. Ms. Fasoline never took the time to write out her concerns. She could have contacted either Ms. Nicholas or the owners before she walked out on her shift on July 12.

Ms. Fasoline knew that the days she had to work with Ruth were limited. Ruth was only filling in due to staff shortages. 

Ms. Fasoline was working extra hours because of shortages and/or vacations by other servers.

Ms. Fasoline also had a problem with another waitress (Denise). However, she did not work with Denise, they only crossed when the shift changed. Ms. Fasoline was told to ignore Denise. She did not tell Denise that she was uncomfortable with her (Denise’s) comments.

Ms. Nicholas argues that Ms. Fasoline was counseled several times regarding her performance. The counselings were casual comments by management when something was not done correctly. They included no sleeping on the job (she was caught with her head down), ensure customer follow ups, ensure tables were cleaned, and ensure side work was done and clean.

Prior to leaving work, Ms. Fasoline did not specifically tell Ruth that she was uncomfortable with Ruth’s comments or perceived harassment. She would tell Ruth that she (Ruth) was disrespectful but did not ask Ruth to “get out of her face.” Ms. Fasoline did not ask to be put on a shift opposite Ruth. She admits she would have remained at work if she could have worked with one of the other two cooks.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
It is common for a certain amount of give and take between workers will occur in any industry. What must be decided is whether the comments made to Ms. Fasoline amounted to abuse, hostility, or unreasonable discrimination.

The Tribunal does not believe the working relationship between Denise and Ms. Fasoline amounted to abuse. Further, that relationship lasted minutes if at all during any given day. The two did not work together as one would be leaving as the other began her day. Also, Ms. Fasoline did not try to work out her concerns with Denise. Therefore, Ms. Fasoline did not have good cause to leave her work because of Denise. 

In Moeller-Prokosch, Comm’r Dec. 95 2216, December 22, 1995, the Commissioner denied benefits concluding, in part:
The claimant quit her job because of alleged harassment or badgering from co-workers. She also asserts the employer did not take adequate steps to correct the situation. The Division's Benefit Policy Manual (BPM), Sect. VL 515.4 states the following with regard to such cases. 

Dislike of a fellow worker will never, standing alone, provide good cause for voluntarily leaving work. In order to avoid disqualification, the worker who voluntarily leaves work because of a fellow worker must show that the actions of the fellow worker subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker. In re Stusse, Commissioner Review No. 9228429, February 22, 1993.


In addition, even where a worker has an adequate reason for voluntarily leaving work, the worker would be subject to disqualification if the worker leaves work without attempting to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the situation. If the worker fails to do so, then the worker would not have good cause to voluntarily leave work. In re Sands, Commissioner Review No. 9322899, August 17, 1993. In re Fuller, Commissioner Review No. 9123200, April 2, 1992. In re Larson, Commissioner Review No. 9121530, November 8, 1991. Affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993. 

We agree with this policy, and applying it in the instant case, conclude the claimant did not have a compelling reason for leaving her job. It is doubtful the actions of the claimant's co-workers rose to the level of abuse or harassment, but even if they did, the claimant did not give the employer adequate opportunity to correct the situation before she voluntarily quit.

Ms. Fasoline did not like the way Ruth talked to her. Although she took her concerns to the office manager, Ms. Fasoline failed to reduce those concerns to writing so that management could act upon them. Ms. Fasoline could have contacted the owner the day she walked out. Further, there is no evidence that Ms. Fasoline was physically threatened or required to do an undue amount of work because of Ruth.

Finally, it is not clear that Ms. Fasoline even told Ruth how she felt about her (Ruth’s) comments/actions. The worker must give the employer an opportunity to rectify the situation. That was not done in this case. Benefits were properly denied.

DECISION
The determination issued on July 29,2003 is AFFIRMED. Benefits are denied for the weeks ending July 19, 2003 through August 23, 2003. Ms. Fasoline’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 3, 2003.
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Hearing Officer

