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STATEMENT OF THE CASE

Ms. Hansen filed a timely appeal against an August 6, 2003 notice of non-monetary determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether she voluntarily quit the job without good cause or whether she was discharged for misconduct connected with the work.

FINDINGS OF FACT

Ms. Hansen began working for Marina Restaurant originally seven years ago. Most recently she began work on July 12, 2002 and last worked on July 13, 2003. At the 

time work ended, Ms. Hansen normally worked 7 hours per day, four days per week and earned $7.25 per hour plus tips. She was a waitress.

Ms. Hansen went to the owner, Scott, on July 13, 2003 to speak with him about the number of wait-staff at the restaurant. There were four servers on the restaurant floor at that time, and Ms. Hansen thought that four servers were excessive. She was having trouble getting tables and, thus, earning tips. Ms. Hansen suggested she work a different schedule where the staffing was lower. Scott declined.

Scott told Ms. Hansen that maybe she should take some time off. Ms. Hansen then asked Scott if he was firing her; Scott told Ms. Hansen, “No.” Scott again said to 

Ms. Hansen to take some time off, but this time Scott told her that in the fall he could use her services again when some of the summer help left.

On July 22, 2003 a call center representative took a telephonic statement (Exhibit 4, pages 1 and 2 of 2) about the separation from Ms. Hansen. In the statement Ms. Hansen said she quit due to a personal problem with another employee. When asked about this in the hearing, Ms. Hansen testified that she didn’t recall what she said to the call center employee. Ms. Hansen testified Scott laid her off from her job with Marina Restaurant on July 13, 2003. 

On August 5, 2003 the call center representative took a telephonic statement (Exhibit 7) from Scott, the owner, about Ms. Hansen’s work separation. Scott indicated that Ms. Hansen quit her job.

STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less…

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

 (d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:

Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

When Ms. Hansen went to her employer on July 13, 2003 with a complaint about the large number of servers, the employer told her to take some time off until he needed her services in the autumn. Ms. Hansen was discharged from her job.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.


The employer did not participate in the hearing. Ms. Hansen’s sworn statement is that  on July 13, 2003 the owner let her go because there were too many wait-staff. 

I hold Ms. Hansen was not discharged from her employment for work-related misconduct; rather, she was dismissed from the job due to lack of work.

DECISION

The notice of determination issued in this matter on August 6, 2003 is REVERSED. Ms. Hansen is allowed unemployment benefits under AS 23.20.379 for the week ending 

July 19, 2003 through the week ending August 23, 2003. The reduction of Ms. Hansen’s benefits is restored, and she may be eligible for extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 4, 2003.


Diane Reeves


Hearing Officer

