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CASE HISTORY
The employer appealed a July 10, 2003 notice of determination that allowed 

Ms. Alexander benefits without penalty under AS 23.20.379. That determination held she was discharged but not for misconduct connected with her work. The employer appeals on the basis that the claimant was not an employee of The Hair Force but rather was an independent contractor. The employer appeal thus raises the issue of whether Ms. Alexander provided contract labor that did not constitute covered employment under AS 23.20.525(a)(10)(A, B, and C).  Because the employer’s appeal was filed via letter postmarked August 16, 2003, the first issue to be decided is whether the employer’s appeal was filed timely under AS 23.20.340 or whether circumstances beyond it’s control caused the appeal to be filed late.


FINDINGS OF FACT
Timeliness issue

The notice of determination was mailed to the Hair Force’s address of record in Soldotna on July 11, 2003. Mr. Petroze received that determination, but does not recall when. Sometime in the beginning of July 2003, Mr. Petroze was hospitalized for about a week. He is not sure of the dates. He then returned to work in mid-July but only for three to four hours per day, at first. He was then hospitalized again and also had to go to the emergency room at least once more. He suffered from pancreatitis. He believes he filed his appeal via letter as soon as he was able to.

Employment issue

On February 29, 2003, Mr. Petroze purchased a business from his mother-in-law. She ran a hair salon and had at least three employees. The Hair Force was the name of her business. Mr. Petroze took over the business and told the employees the only way they could remain working would be if they each independently established their own business. He is not a hair stylist himself and has no experience in that business. He had each of the prior employees who wanted to stay sign a “Sub-Contractor Agreement,” entered in the record as Exhibit 1, pages 5 and 6. The agreement specified the following, which is not all-inclusive:

1) Insurance is provided through the salon. Each subcontractor will remit to the salon on or before the expiration date of the policy (April of each year) the amount of $90.00 for the upcoming year’s coverage. If you start offering your services after April a prorated amount of insurance will be charged. If you remove your services from the salon no refunds will be returned.  

2) The salon hours are available, Monday through Friday 8:00 am to 6:00 pm and Saturday 9:00 am to 4:00 pm, for any appointments. No exceptions.

3) Each stylist is required, by the 15th of each month, to provide the salon with a booking schedule for the entire following month.

4) This is a professional business no personal gossip. Professional attire is expected.

5) You must have your own tools (i.e.) scissors, razors, capes, highlighting caps, neck strips, curling irons, blow dryers, clippers, trimmers, etc. before your first appointment.

6) You must present a current business license, sales tax certificate and a valid beautician’s license before your first service can be rendered.

7) All stylists are expected to help maintain the overall cleanliness of the salon between appointments.

8) All stylists need to rotate answering the phone, monitoring the front and tanning beds.

9) Walk-ins will be handled on a rotating basis, starting with the newest stylist to the oldest stylist.

10) A “NO-TOLERANCE” policy of interference with other stylist’s clients (either while they are in the salon or on the phone), borrowing tools or booth trespassing is in place. Your contract with the salon will be terminated for any of the above infractions.

11) Stylists must be ready for work when you arrive (this means your hair done, your makeup on and appropriate attire). There will be NO personal grooming or tanning during your scheduled salon time. If you have an hour between appointments you are still on scheduled time and not “OFF”. Personal services (i.e.) tanning can be done after your last scheduled appointment for the day.

12) Personal phone calls will NOT be accepted unless there is an emergency.

13) You must attend one educational program each year.

14) Booths must be swept and kept clean at all times. At the end of every business day booths must be swept, garbage emptied, towels dumped and/or chemical service miscellaneous items must be disposed of and/or washed.  At least once per week, no later than Saturday, booths must be mopped.

15) The salon will offer a bonus program at the management’s discretion.

Ms. Alexander signed the contract on approximately April 24, 2003. She knew of its existence before then, and Mr. Petroze asked her to date the signature line as March 1, 2003, when it actually went into effect. Ms. Alexander is adamant that she never received a copy of the final contract that she signed. She did have a copy of it for over a month before she signed it.  

Ms. Alexander worked for The Hair Force for several years off and on before 

Mr. Petroze purchased it. She had been part-time, but on March 1, 2003 she became fulltime. She earned a commission from the services she provided cutting and styling hair, and also for the products she sold. Mr. Petroze set the commissions on a sliding scale depending on the amount of business each stylist did each period of service. For instance, the contract specified that for the first $1,000 of gross services rendered, the stylist would get a 48% commission. For gross receipts over $2,801, the stylist got 60%. The rest went to the business. Mr. Petroze is the sole owner of the business.

Each stylist recorded the hours she’d be working and the appointments she had in an appointment book used by all the stylists. This enabled the person making appointments to know when a certain stylist was available to perform services. This book was kept in the salon at all times.

The stylists all shared one cash register. All of their receipts and tips for the day would go in each stylist’s separate envelope and turned over to Mr. Petroze or his wife. No cash or payments were to be kept by the stylists. They were paid commissions by turning in an invoice to Mr. Petroze every two weeks showing all the services rendered and the products sold. He then paid them their commissions. Though at first stylists could take cash advances, that practice was later stopped.

Mr. Petroze insists he set up the business the way he did with the contract in place so that the business could continue and the three women who worked there, including his wife, could still have an income. He did not want to be considered an employer though. He took this contract to the IRS and also State Department of Labor and Workforce Development and both told him that it appeared to be a valid self-employment contract. He himself is forbidden to have a business with employees per an IRS order given to him with regard to another business he owned. He feels there was no control of the stylists by himself or the business as they could come and go as they liked. They were only responsible for being there to service their clients. 

Ms. Alexander was not given a key to the salon. She did not need one because she did not have to open the salon in the morning, according to Ms. Petroze. She was given the use of one as needed.

The hair stylists subject to the contract with The Hair Force were free to conduct business, such as cutting people’s hair or doing permanents, outside of the salon. Ms. Alexander did occasionally cut hair for neighborhood children but she did not accept pay for it. She estimates she did this about once per month, and she did accept tips. The former owner of the salon told her that she should not accept payment for hair work outside the salon. Ms. Petroze testified that although she knew she was free to perform services outside of the salon, she only had one such customer for whom she performed services. That customer is a shut-in, and she only saw him about once a month.

Mr. Petroze insists the contract with the stylists was not enforced very rigidly and that the stylists really ran the operation themselves. His wife, Debbie Petroze, was given the title of manager, but she had no control over the other stylists according to him. He feels the atmosphere in the salon was “very laid back” as the stylists pretty much did as they wanted. He testified he knew they shared equipment and tools and also made personal phone calls, but he did nothing about that. He also cleaned the common areas of the salon himself, even though 

the contract specified the stylists would do that. He testified that all the stylists broke some parts of the contract.

Misconduct issue 

Mr. Petroze terminated Ms. Alexander’s contract on June 14, 2003. He did so because Ms. Alexander did not abide by the terms of the contract and also because of what he considered unethical conduct. He got a complaint from a customer that Ms. Alexander left her in a chair while she went to do personal business. He also got complaints from the other stylists that 

Ms. Alexander did not keep her appointments and that she borrowed tools from them and did not return them or returned them in dirty condition. He was told the other two stylists would quit if Ms. Alexander’s contract was not terminated. He believed she violated the contract specifically in that she had not paid the remaining portion of her $90 for her share of the insurance, she borrowed tools, she did not properly clean her booth, and she scheduled to do a ladies hair outside the business hours – after 6 p.m. when the salon was closed. He personally witnessed that her booth was not clean when he cleaned the common areas. 

Ms. Alexander was given a week off sometime in April or May of this year to consider if she wanted to continue her association with the salon. Mr. Petroze required this. He felt it served as a warning to her that she was in violation of the contract and that the others were not happy with her. She felt it was a time off to deal with her children and her personal life. She did not get any warning that her contract would be terminated. She understood Mr. Petroze was taking money out of her first three months of earnings to pay the insurance. She had paid two-thirds of it back before her contract was terminated. She points out that Mr. Petroze himself violated the contract in that he did not give her a written notice of termination. The contract specifies, “Either party with written notice may terminate this contract.” Ms. Alexander still felt she could work out her differences with Ms. Petroze even after Mr. Petroze told her the contract was terminated. Ms. Petroze, however, told her it was time for her to move on.


PROVISIONS OF LAW
AS 23.20.340 provides in part:

(e)  The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing

an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)  If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as

defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations….

AS 23.20.005 provides, in part:


(a)
This chapter shall be liberally construed to accomplish its purposes to promote employment security by increasing opportunities for placement through the maintenance of a system of public employment offices and to provide through the accumulation of reserves for the payment of compensation to individuals with respect to their unemployment.

AS 23.20.395 provides, in part:


(a)
An agreement by an individual to waive, release or commute the individual's right to benefits or any other rights under this chapter is void.

AS 23.20.525 provides, in part:


(a)
In this chapter, unless the context otherwise requires, "employment" means...



(10)
service performed by an individual whether or not the common‑law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that




(A)
the individual has been and will continue to be free from control and direction in connection with the performance of the service, both under the individual's contract for the performance of service and in fact;




(B)
the service is performed either outside the usual course of the business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and




(C)
the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed....

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(2)  was discharged for misconduct connected with the insured worker’s work
(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the
 employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 


CONCLUSION
Timeliness issue

Though Mr. Petroze was sketchy at best about the dates of his hospitalization and subsequent work schedule, he made a good faith effort to file his appeal as soon as he was able. Counting three extra days for mailing the determination, as required by court rules, his appeal was only three days late. Illness is a reason beyond a person’s control for not appealing on time. I therefore will consider this appeal as if it was timely filed.

Employment Issue
A contract or agreement designating an individual as an independent business or independent contractor is insufficient in itself to establish employment does not exist.  Thus a contract or agreement cannot serve to waive an individual's rights under the Alaska Employment Security Act.  AS 23.20.395. That means that even when both parties to the contract agree that self-employment is the goal, that may not be the reality under the Act. What is determinative is whether service exists, and if so, whether the entity for which the service is performed satisfies the exemption requirements of AS 23.20.525(a)(10) or meets the exclusion provisions of AS 23.20.526.

“In order to show ‘service’ the relationship must exist where an individual is bound, however strictly and for whatever length of time, to accomplish certain work and labor objectives for another and to receive in return some sort of recompense.”   In re Alaska SST, Commissioner Decision 77T-9, 1C Unemp. Ins. Rptr. (CCH) ¶ 8097.19 (AK 1978).  Cited in Wrangell Mental Health Services, Inc., Comm'r Dec. 94H‑TAX‑004, June 9, 1994.

For compensation, Ms. Alexander provided hair styling services at The Hair Force. The Hair Forces is a for-profit entity owned exclusively by Mr. Petroze. Although some of the income of the business went to reimburse Ms. Alexander for her services, the remainder went to 

Mr. Petroze to do with as he pleased. It is understood he probably had to apply a portion of that to rent and other overhead. However, he profited or had the potential to profit from operation of the business. Whether that happened on a regular basis is not dispositive of the issue.  I therefore conclude Ms. Alexander's labor constituted service to The Hair Force.

To escape unemployment insurance tax, penalty, and interest liability once service has been established, a Petitioner must show it satisfies all three elements "A, B, and C" of 

AS 23.20.525(a)(10)(A, B, and C).  ESC v. Wilson, 461 P.2d 425 (Alaska 1969).  These three 

elements are commonly referred to as the "ABC" test.

ELEMENT A
Element A requires that the individual's actions are and will continue to be free from control and direction in connection with the performance of the service."The Department has adopted a test, which requires a showing that the individual's actions are free of even the right to be controlled by another party.  The level of control is to be measured against that level of supervision which the nature of the work requires."  In Allen Michael Chambers dba Interior Kirby, Comm'r Dec. 92H-TAX-002, March 24, 1992 citing Rahier Trucking v. United States, 344 F. 2d 644 (1989).

A company's requirements that an individual possess specific licenses, keep logs of activities, follow fee schedules, and work certain hours illustrate that the company asserts numerous areas of control over the individual and thereby fails to satisfy the exemption requirements of element A.  King Cab, Inc. v. State of Alaska, Dept. of Labor, Super. Ct. 4FA-89-1746 Civil, February 1, 1991.

The contract Ms. Alexander signed with Mr. Petroze shows several elements of control that are not normally required of an independent contractor or self-employed individual. The requirement to work certain hours is one of those requirements. More restrictive is Mr. Petroze’s control over the funds the stylists received as payment from their customers. Mr. Petroze required that those be turned over to himself or his wife on a daily basis, and he then paid out commissions at two-week intervals from invoices the stylists had to provide to him. He disallowed cash advances. He also reserved the right to control the way the stylists behaved inside the salon. They could not gossip, they could not receive personal phone calls except in an emergency, they had to attend at least one educational program per year and they had to rotate answering phones and monitoring the front and rental of tanning beds. Exhibit 1, pages 5 and 6. The failure to consistently enforce its rules and directives does not negate the right of control established by the contract the stylists signed. I hold that element A is not satisfied.

ELEMENT B
Element B is satisfied only if the service is shown to have been performed either outside the usual course of business for which the service is performed or is performed outside of all the places of business of the enterprise for which the services were performed.

The "usual course of business" is the main course of business of the company in question.  Sumpter vs. Employment Security Commissioner, Op. No. 114-443 (US Dist. Ct., Dist. of Alaska, Third Div., March 31, 1959).

The Hair Forces is in the business of providing hair styling services. " ‘All of the places of business' as described by the statute refers to all those places where an enterprise conducts any business related activity." Jeffus Aircraft, Comm'r Dec. 77T-10, April 28, 1978; affirmed Donald A. Jeffus, d/b/a Jeffus Aircraft v. ESD, Alaska Super. Ct., 4FA-78-1034 Civil, December 8, 1978.

“Individuals who signed independent contractor agreements to sell Kirby vacuum cleaners door-to-door were employees of Kirby of Fairbanks, and the private homes at which they performed sales activities constituted a ‘place of business’ for Kirby of Fairbanks.”  Kirby of Fairbanks, 

Comm'r Dec. 16, May 30, 1972; affirmed Kirby Company of Fairbanks, Comm'r Dec. 76T-1, March 23, 1978.

Ms. Alexander provided hair styling services for profit exclusively at the salon operated by The Hair Force. The Hair Force does not satisfy Element B of the ABC test. 

ELEMENT C
"Element 'C' is established where an individual is shown to be customarily involved in an independently established trade, occupation, or profession.  Shedding some light on this language, the supreme court for the state of Oregon held that independent contractor status ordinarily exists if a person is an entrepreneurial enterprise enjoying such a degree of economic independence that the enterprise can survive any relationship with a particular person contracting for services."  Holliday Sales Company, Comm'r Dec. 90H-TAX-039, May 31, 1991, citing Revlon Services v. Employment Division, 567 P. 2d 1072 (Oregon 1977).

Although Ms. Alexander occasionally provided haircuts for neighborhood children for tips only, she testified that occurred no more than once per month. Ms. Petroze conducted business in a similar way. Clearly Ms. Alexander’s income was almost exclusively derived from her work at The Hair Force. The Hair Force does not satisfy Element C of the ABC test. 

Summary
Failure to meet any one element of the ABC test renders the services in question employment.  In this case, Mr. Petroze, owner of The Hair Force fails to satisfy all three elements of the ABC test for the services he received from Ms. Alexander as a hair stylist. The services provided by Ms. Alexander constitute employment. 

Misconduct issue

It is clear that Mr. Petroze as well as the two other hair stylists Ms. Alexander worked with at The Hair Force were unhappy with her level of cleanliness, her lax attitude toward sharing supplies and tools and her somewhat cavalier attitude about her customer appointments. However, Mr. Petroze testified, as did his witnesses, that the contract was laxly enforced. It seems somewhat contradictory then, that he considered Ms. Alexander in violation of the contract for failing to pay the final one-third of her $90 insurance payment. He did not warn her the amount was due and he had withheld her money from her commissions to repay the first two-thirds of that amount. I cannot find Ms. Alexander’s conduct in violating sections of the contract was misconduct when others as well as Mr. Petroze failed to live up to all requirements of that same contract. While he may have had good cause to discharge her, I conclude the disqualifying provisions of AS 23.20.379 do not apply with regard to Mr. Petroze’s discharge of Ms. Alexander.


DECISION
The July 10, 2003, notice of determination is AFFIRMED. Ms. Alexander's services for The Hair Force are considered covered employment under AS 23.20.525(a)(10)(A, B, and C). The disqualifying provisions of AS 23.20.379 do not apply as she was discharged but for reasons other than misconduct.  Benefits are allowed to Ms. Alexander for the weeks ending June 14, 2003 through July 19, 2003 and thereafter, provided she meets all other qualifying provisions. 

Because the income paid to Ms. Alexander for services provided The Hair Force is considered employment, the matter is REMANDED to the Employment Security Tax section for appropriate action. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 22, 2003.








Stephen Long, Hearing Officer

CC:
Robert Greg, ESD Tax
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