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STATEMENT OF THE CASE 

Ms. Parker timely appealed an August 18, 2003 determination that denied benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or whether she was dismissed from her job for work-connected misconduct.


FINDINGS OF FACT

Ms. Parker worked for Pederson Point, a salmon processing camp near Naknek, from June 16, 2003 until July 11, 2003. She was a bullcook earning $7.15 per hour. Ms. Parker worked from 8:00 a.m. until 8:00 p.m. seven days per week cleaning the living quarters and helping with the laundry in the camp.

For a few days before her last day of work, Ms. Parker was ill with a viral infection, which caused her to bleed through her lower digestive tract. Ms. Parker asked Amanda, an office worker, when everyone was going home for the season and commented that she, Ms. Parker, was pretty sick. Amanda told Ms. Parker she would probably be on a plane home the next Wednesday or Thursday. The superintendent of the camp asked Ms. Parker if she wanted to go to the clinic, which surprised Ms. Parker, as she had been told there was no clinic. 

On July 11th, Ms. Parker went to the clinic in Naknek, which is several miles from the camp. Ms. Parker spent half the day at the clinic, got some medication and a note from the doctor who excused Ms. Parker from work for the rest of the day. 

When Ms. Parker returned to Pederson Point, she gave the doctor’s note to Amanda and told Amanda that she, Ms. Parker, was going to go to her room to rest because she was not feeling well. 

No one in the office said anything to Ms. Parker about her leaving on a flight that day. About ten minutes later Amanda went to Ms. Parker’s room to tell her that she was booked on the 7:00 p.m. flight out of Naknek. Ms. Parker asked if she was “in trouble”; Amanda told Ms. Parker she was not. Ms. Parker would not have gone to bed if she had known the employer was going to send her home. 

Ms. Heimgarttner, the office manager, testified that Ms. Parker said on her return from the clinic that her health was more important than a job and that because she was not feeling well she wanted “out of there.” Ms. Heimgarttner took this to mean that Ms. Parker was quitting. Ms. Parker flatly denied that she said her health was more important than a job and wanted to go home. Ms. Parker did not say to anyone that she was quitting. Ms. Parker wanted to go to bed and did do so after the conversation in the office.

Ms. Parker testified that the doctor had wanted her to stay off work for two days, but Ms. Parker felt she could work after having one day in bed, considering that she now had medication for her condition. 

Ms. Parker thought she would be all right and knew she was going home sometime during the following week. 

Ms. Parker was aware that if she did not stay until the end of the season, her plane fare home would not be paid. The superintendent decided that since Ms. Parker was sick and had to pay $200.00 for the clinic visit that it would be easier for the company for pay for Ms. Parker’s flight home. 


PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause...

(2) was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....


A separation is a quit if the worker intended to separate and had the choice of remaining in employment at the time the action was taken. If the action of the worker shows an intention of leaving work, such actions lend weight in deciding that the worker quit.


On the other hand, the employer’s actions and remarks may show that the employer intended to dispense with the worker’s services. The separation is a discharge if the employer:

· showed the intention of terminating the employment relationship, and

· had the choice of keeping the worker in employment at the time the action was taken…

Ms. Parker was ill and did seek medical treatment for her condition. She was given medication, was excused from work for one day, and planned to return to work the next day. There was no intent on Ms. Parker’s part to end her employment; she was conscientious to the point that she took off work only the day she visited the clinic, even though the doctor felt she should have two days off.  

This decision in this case pivots on one conversation, the one in the office after Ms. Parker returned from the clinic. Ms. Parker was ill and may have groused somewhat about that. The employer’s sworn statement is that Ms. Parker was so sick she wanted “out of there.” Ms. Parker’s testimony is that she did not say she was quitting and that she only wanted to go to bed because she was feeling so bad. 

Ms. Heimgarttner did not get any clarification from Ms. Parker about her comment of wanting “out of there.” Ms. Heimgarttner interpreted Ms. Parker’s remarks to mean that, because Ms. Parker was so ill,  she, Ms. Parker, wanted to quit the job and go home. The employer acted to end Ms. Parker’s employment by setting up a flight the same day to send Ms. Parker home. Ms. Parker did make an attempt to find out if she was being discharged by asking Amanda if she, Ms. Parker, was “in trouble.” 

Ms. Parker was told that she was not “in trouble.” The employer was the moving party. Therefore, the separation is a termination but not for misconduct in connection with the work. No disqualification is imposed.

DECISION
The August 18, 2003 determination is REVERSED and MODIFIED. Ms. Parker is allowed benefits pursuant to AS 23.20.279 (a) (2) (discharge) beginning with the week ending July 19, 2003 through the week ending August 23, 2003, if otherwise eligible. The three-week reduction of benefits is restored to the maximum benefits payable, and Ms. Parker may still be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 11, 2003.
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Hearing Officer

