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CASE HISTORY
The Appeal Tribunal scheduled hearing in this matter for September 10, 2003fillin "" \d "". The Tribunal docketing office mailed hearing notices to the parties by August 27, 2003fillin "" \d "".

fillin "" \d ""Following the appellant's failure to participate, the Tribunal issued default dismissal 03 1817fillin "" \d "" on September 10, 2003fillin "" \d "".  

Mr. Fykefillin "" \d "" requested reopening in a letter dated October 8, 2003fillin "" \d ""

fillin "" \d "".


FINDINGS OF FACT
Mr. Fyke’sfillin "" \d "" letter establishes hefillin "" \d "" failed to participate at the September 10fillin "" \d "" hearing because he did not receive the hearing notice. The hearing notice and the September 10 default notice were both returned by the postal service. The hearing notice was marked “forwarding address expired.” The default notice was marked “moved, left no address.” 

Mr. Fyke’s address of record was a postal box in Wasilla. That address changed on September 11 because another section within the Department learned of his residence in Florida from his employer.

The computer files of the Department contain information regarding Mr. Fyke’s filing history, issues, and address data. According to those files, Mr. Fyke relocated to Florida in February 2003. When he spoke to a claimstaker in February, he was told that he was responsible for receipt of his mail. Mr. Fyke requested he continue to receive his mail at his Wasilla address.

In July 2003, the investigator who issued the determination under appeal interviewed Mr. Fyke on the phone. She attempted to get him to change his address to his Florida address. After Mr. Fyke supplied the address to the investigator he indicated that he did not want his address changed, and that he still wanted to receive his mail at his Wasilla postal box.

The computer records of the Department fail to contain records that Mr. Fyke made any attempt to change his address. Even after the postal service stopped forwarding his mail in August, 

Mr. Fyke made no effort to correct his address of record.

A Tribunal docketing staff member took Mr. Fyke’s appeal request over the phone on August 20, 2003. When the staff noticed he was calling from Florida, Mr. Fyke advised the staff member that his postal box in Wasilla was his address of record.

Mr. Fyke asserts that his box was closed without notification that it was due to be renewed.
The Default Dismissal issued on September 10, 2003 states in part:

A request to reopen the hearing may be made to the undersigned hearing officer. Reopening will be granted if non-appearance was due to circumstances beyond the party's control. Such a request must be made in writing and must explain the circumstances fully. Such a request must be delivered or mailed within TEN (10) DAYS after September 10, 2003fillin "" \d "". This length of time may be extended for a reasonable period if circumstances beyond the appellant's control prevents a timely request. Alaska Statute 23.20.420 and 8 AAC 85.153(f)….


PROVISIONS OF LAW
AS 23.20.420 provides in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter....

8 AAC 85.153 provides in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.


CONCLUSION
An appellant who misses a hearing has the burden to establish his failure to participate was due to some reason beyond his control. The appellant also has the burden to show good cause if he delays more than 10 days in making her request to reopen.

In Tagaloa, Comm’r Dec. 98 2558, October 20, 2000, the Commissioner addresses mailing addresses as follows:

The claimant has shown no good cause for his lengthy delay in filing this appeal. Once he filed the initial appeal it was his responsibility to notify the appeals section of any address or name changes. For those reasons, the appeal to the Department is dismissed as untimely filed.

Mr. Fyke has the responsibility to ensure his mailing address of record for his unemployment insurance benefits is correct. He made no attempt whatsoever to ensure he received the notices. Mr. Fyke knew that at the time he opened and paid for his postal box what the length of the rental contract was. He knew or should have known when to pay his rental fee.

Mr. Fyke has not provided any reasons beyond his control that would have prevented him from participating in the scheduled hearing or contacting the Appeals office within 10 days of September 10. Accordingly, good cause has not been shown in this matter.


DECISION
Mr. Fyke’sfillin "" \d "" request for reopening is DENIED.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 29, 2003.

                                   Jan Schnell, Hearing Officer

