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CASE HISTORY

Mr. Trzesniowski timely appealed a determination issued on 

August 19, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Trzesniowski worked for Signature Flight Support during the period September 27, 1998 through April 14, 2003. He earned $12 per hour for full-time work as a customer service representative. 

Mr. Trzesniowski’s employment ended effective July 15. He was on paid sick leave through approximately July 11, 2003.

On July 10, Mr. Trzesniowski contacted the office manager to advise he would be returning to work on July 14. Mr. Trzesniowski was out on approved, extended sick leave. On or about June 29, his physician released him for work effective July 14. The office manager told Mr. Trzesniowski that he needed to have a full medical release before he could return to work. Mr. Trzesniowski indicated he did not have anything other than the release sent to the employer on June 29. The office manager indicated he could not return to work without a full release.

Mr. Trzesniowski did not go to work on July 14 because he did not have a full medical release. His physician was not available to get that release until July 21. Mr. Trzesniowski did not call the employer to advise he would not be into work on July 14 or to request additional time until he could obtain the release. He was under the impression that he would be able to return to work once he got the release.

On July 14, at 10:00 a.m. (one hour after Mr. Trzesniowski’s shift start time), the employer discharged him for not showing for work (Exhibit 5, page 8). Mr. Trzesniowski had no intention of quitting.

The employer’s policy provides for a warning on the first no call/no show for work (Exhibit 10, page 3). There is no evidence that Mr. Trzesniowski had any prior no calls/no shows for work.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

Mr. Trzesniowski did not quit, he was discharged. Therefore, the employer bears the burden to show misconduct connected with the work.

The Tribunal does not condone a worker’s decision not to call the employer if he cannot be at work. However, Mr. Trzesniowski understood that he could not return to work without a full medical release. His failure to produce that release and show/call for work was a simple misunderstanding. Given no previous incidents of a similar nature, the Tribunal concludes that Mr. Trzesniowski’s discharge was for reasons other than misconduct.

DECISION
The determination issued on August 19, 2003 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending July 19, 2003 through August 23, 2003, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 10, 2003.
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