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CASE HISTORY

The employer timely appealed a determination issued on August 14, 2003 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Walker last worked for Sears Roebuck and Company during the period November 11, 1992 through July 27, 2003. She earned $16.40 per hour for full-time work as a merchandise customer assistant lead. Ms. Walker was discharged effective July 27 for alleged integrity issues.

On June 4, 2003, Ms. Walker handled a transaction with a customer wherein the customer wanted to return some Carharts. The customer was given a gift card because no receipt was provided. The customer changed his/her mind and decided to keep the Carharts. Ms. Walker took back the gift card and put it in her pocket. She then went to the “hub” to have the card voided.

On June 28, Ms. Walker purchased a printer using at least two gift cards. One of the gift cards was the “voided” gift card returned by the customer on June 4 in the amount of $27.49. 

The loss prevention office knew the purchase had been made and began watching Ms. Walker on video and reviewing her prior transactions. They had seen Ms. Walker put the card in her pocket on June 4 and monitored sales until the gift card was used. The employer was unable to find any other problems with Ms. Walker’s purchases or in her work history.

Loss prevention met with Ms. Walker on or about July 26. The employer did not provide the person who interviewed Ms. Walker as a witness for this hearing. Ms. Walker testified that she was asked about the use of two gift cards for the printer purchase. She was reminded about the returned gift card on June 4. Ms. Walker suspected that she got the cards mixed up in her pocket, inadvertently giving the hub office the wrong card. The employer did not believe Ms. Walker and opted to discharge her.

Ms. Walker contends she left a note with the gift card on Jennifer’s desk at the hub office to void out the gift card. The loss prevention staff did not question Jennifer or the other worker on June 4 to determine if such a request was made. Mr. Heritage, loss prevention manager, did not recall if the workers in the hub office entered any voids on June 4.

Mr. Heritage did not participate in the interview meeting with 

Ms. Walker on July 26. He feels certain, however, that the interviewer told Ms. Walker that four gift cards were used in the printer purchase. One card belonged to Ms. Walker, the other three did not. Sears identified one card as the “voided” card; one belonged to a person who had lost it; and one was unidentified. The transaction tape was not shown to Ms. Walker.

Ms. Walker contends that the interviewer in the July 26 meeting mentioned only two gift cards. She was unaware of the other two cards.

Ms. Walker knows the policy on gift cards. She recalled having one of her own gift cards in her pocket on June 4 because she planned to shop on her lunch hour. Ms. Walker did not shop that day because she was tired. She admits to using two gift cards to make the printer purchase because she had two cards. It was not unusual for Ms. Walker to have more than one gift card because she would return merchandise she had purchased and get a gift card for later use.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to provide direct sworn testimony from the interviewer establishes Ms. Walker’s testimony to be more credible.

Ms. Walker does not dispute that she put the gift card in her pocket. It is plausible that she did in fact mix up the gift cards. Without evidence to the contrary, the Tribunal concludes that 

Ms. Walker inadvertently gave the hub office the wrong gift card. Her use of the to-be-voided gift card was a good faith error in judgment. This is supported by the fact that Ms. Walker had no previous incidents of a similar nature, that her employment record was good, and that the employer waited a month before even speaking with Ms. Walker. 

The Tribunal does not dispute an employer’s right to discharge employees who fail to or cannot meet company standards. However, in this case Ms. Walker’s discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on August 14, 2003 is AFFIRMED. Benefits are allowed for the weeks ending August 2, 2003 through 

September 6, 2003, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 10, 2003.
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