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CASE HISTORY

Mr. Stewart appealed a June 26, 2003 determination that denies benefits under the provisions of AS 23.20.379. His appeal is dated August 18, 2003, thereby raising the issue of the timeliness of his appeal. The issue under appeal is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Timeliness issue

Mr. Stewart testified that he originally wrote his letter of appeal and mailed it on July 4, 2003. It was not returned to him by the Post Office. He specifically remembers mailing it at the Post Office near where he lives in Utah. He called in August, after hearing nothing more about his appeal. It was then that he learned the Tribunal had no record of receiving his letter, and he faxed in a copy.

Separation Issue

Mr. Stewart last worked for the U.S. Coast Guard at Kodiak. His final position was Environmental Protection Specialist and he primarily ordered supplies for ships. He was paid $22 per hour in his permanent, full-time position. He also received a 25% cost of living adjustment. He had worked for that same department for 25 years when he resigned on March 14, 2003.

Although he did not get along with his latest supervisor, Mr. Stewart primarily quit work when he did due to personal circumstances. He has a 24-year-old son who has extreme neurological and psychological problems. His son lives with Mr. Stewart and his wife. For the past several years, he or his wife had to take their son to Utah or other locations to get medical treatment. This used up much of Mr. Stewart’s leave and also the family’s financial resources.

In June 2002, Mr. Stewart’s mother-in-law had her third stroke, which left her paralyzed on one side. His wife moved in with her mother in Kodiak to provide her full-time care. The family eventually all moved in with the mother-in-law. This put extra burdens on the family financially, because Mr. Stewart’s wife quit her job to care for her mother.

Mr. Stewart quit work on March 14, 2003 as the family made the decision to move to Payson, Utah. They have another son living there and Mr. Stewart’s father lives nearby. That is also close to the two places where Mr. Stewart’s son receives his treatments two or three times per year. They moved there primarily for their son’s sake. They sold the two houses in Kodiak and the entire family moved in early April. Mr. Stewart had planned to leave Kodiak on April 5, but his son had to be hospitalized in Kodiak for an appendectomy around that time, so he stayed with him until they left together on April 17.  Mr. Stewart spent a lot of time prior to that in renting a 40-foot van in which to move the family’s possessions from two houses and also to sell the houses. He shipped his car in the van also, so the space for household goods was decreased. He has one other son who assisted, but they could not afford movers to perform the packing or moving. 

Mr. Stewart’s actual last day on the job was March 14, but he had paid leave until April 24, 2003. His termination from the Coast Guard shows it was effective July 27, 2003 (Exhibit 14). It is dated then, as the Human Resources office agreed to let him take a leave-of-absence to enhance his search for employment while he still had rehire rights. There was no transfer possible, though he looked into that possibility as well. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
Timeliness issue

Although the Tribunal received no copy of Mr. Stewart’s original letter, I believe Mr. Stewart’s testimony that he mailed the initial letter on July 4, 2003. Therefore, his appeal was actually submitted timely. He followed up and finding the letter wasn’t received, immediately faxed a copy.

Separation issue

Mr. Stewart had multiple family problems that made moving out of Alaska his only viable option, financially. He had a legal and moral obligation to care for his disabled son and that was very difficult to do in Kodiak. Though he did quit work over two weeks earlier than when he initially planned to leave Kodiak, he had to move two households which involved reducing the amount of possessions to that which would fit into one-half of the 40 foot van. In addition he had to sell both houses. For those reasons, I conclude Mr. Stewart has shown compelling and necessitous reasons for leaving work when he did.

DECISION
The June 26, 2003 determination is REVERSED.  Mr. Stewart is allowed benefits beginning with the week ending March 22, 2003 through the week ending April 26, 2003, if he is otherwise eligible.  The three weeks are restored to his maximum benefits.  The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 17, 2003.
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Hearing Officer

